DERIVATIVE USE OF PUBLIC DOMAIN
CONTENT — FILM INDUSTRY FOCUS
EXECUTIVE SUMMARY

May 2017

Derivative Use of Public Domain Content — Film Industry Focus

DERIVATIVE USE OF PUBLIC
DOMAIN CONTENT —
FILM INDUSTRY FOCUS
EXECUTIVE SUMMARY

www.euipo.europa.eu

2

Derivative Use of Public Domain Content — Film Industry Focus

Table of Contents
FOREWORD .............................................................................................................................................................................. 4
EXECUTIVE SUMMARY........................................................................................................................................................ 5

www.euipo.europa.eu

3

Derivative Use of Public Domain Content — Film Industry Focus

FOREWORD
Derivative Use of Public Domain Content — Film Industry Focus

Europe’s economy is becoming ever more reliant on intellectual property. During the past years, the
EUIPO, acting through the European Observatory on Infringements of Intellectual Property Rights, has
carried out a number of studies demonstrating the economic importance of IP rights in generating
economic activity and employment in the European Union.
New digital technologies and business models not only create new economic opportunities for firms but
also possibilities to enhance the general public benefits associated with better access to knowledge and
cultural goods. Many of these opportunities rely on the creative transformation of existing content and
devising ways of delivery that are better suited to contemporary audiences.
Europe has a rich cultural heritage, not least in literary works. These works, while enjoyed by readers in
their own right, also serve as the basis for many film screenplays, for both European and non-European
producers. This report examines the role played by works in the public domain and compares films
based on such works with those based on works protected by copyright or on original screenplays.
The study combines data from rich online repositories of film and book related information,
complemented with information collected by the European Audiovisual Observatory. Close to 90 000
films released between 2000 and 2010 form the basis for the analysis. This analysis shows that while
only a small proportion of films released in the European Union are based on literary works in the public
domain, among the most popular films that proportion is higher than for films overall.
Thus, the literature that forms an important part of Europe’s culture and history also plays an important
part in serving as a source of material for modern entertainment, enjoyed by millions of viewers in
Europe and beyond.

António CAMPINOS
EUIPO Executive Director
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EXECUTIVE SUMMARY
Derivative Use of Public Domain Content — Film Industry Focus

New digital technologies and business models not only create new economic opportunities for firms but
also possibilities to enhance the general public benefits associated with better access to knowledge and
cultural goods. Many of these opportunities rely on the creative transformation of existing content and
devising ways of delivery that are better suited to contemporary audiences. Derivative usage of preexisting content is shaped by copyright provisions regulating the way authors of original content and
their heirs are compensated by follow-on creators. Copyright regulations, however, also allow uses that
do not require such compensation or permission either by listing exceptions from the general rules of
copyright protection or by limiting its temporal scope. The public domain is a legal construct that aims to
enhance social benefits by allowing unconstrained access and the transformation of previously creative
works.
Economic theory is, however, not conclusive as regards predictions of the effects of the fall of a work
into the public domain. It is presumed that public domain status, due to its lack of exclusive economic
rights over the work, enhances use thereof. However, some scholars and industry representatives
emphasise the risks associated with the change of protection status. A fall into the public domain may
result in a lack of incentives in the preservation of works or their disappearance. It may trigger
substantial overuse, as there is no entity that cares about the preservation of a work’s value, and
anyone is entitled to adapt a work. Conversely, if there is no chance of preventing competitors from
producing derivative works based on the same original content, producers may refrain from adapting
the public domain or invest substantial amounts of money into adaptation projects. A lack of empirical
data on the derivative use of pre-existing content makes it difficult to verify which of these possible
theoretical scenarios is the most adequate. Yet this issue is crucial in order to assess the existing
copyright framework and legislative proposals aiming to adapt it to the new economic circumstances. If
excessive public domain leads to the disappearance or underutilisation of works, its scope should be
curtailed. If, however, it brings new opportunities for firms and the general public without diminishing the
creators’ incentives, its scope can be broadened for the benefit of society as a whole.
Possible benefits or threats to copyright protection and public domain status can be assessed only on
the basis of empirical data. However, empirical data on copyright is very difficult to assemble. Most of
the necessary data is dispersed and privately held. New online repositories of information on creative
content offer, however, new opportunities for researchers. Although often limited to particular sectors,
they allow for empirical analyses that can better inform policy.
For the present project data has been assembled from rich online repositories of film and book related
information: the Internet Movie Database (IMDb) and Goodreads, complemented with information on
admissions to European cinemas collected by the European Audiovisual Observatory. Based on these
sources, the final project dataset of 87 455 unique films, produced between 2000 and 2010 and
released in at least one Member State of the European Union, was prepared. For each film in the
dataset it was determined whether the film’s screenplay was entirely original, based on pre-existing
content still under copyright protection, or based on pre-existing content already in the public domain.
Although the data is limited to the film industry, the broader objective of the present report is to
document the general phenomenon of usage of public domain content as a basis for new creative
projects. Due to the limitations of the gathered data that does not allow for a counterfactual analysis of
the various parameters of copyright protection, the present analysis has necessarily a static and
descriptive character. By looking into various aspects of derivative usage of public domain content in
the film industry, it is possible to check whether various opportunities and threats associated with the
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public domain in previous literature are well founded. The report does not tackle, however, the issue of
the optimal design of copyright protection from the point of view of social welfare.
The film sector has a high cultural and economic significance for European citizens. There is an
abundance of anecdotal evidence regarding the importance of adapting pre-existing content not only for
individual producers but also for the entire sector in general. The film industry, due to the unique
combination of its characteristics, is especially hit-dependent and risky. As explained by recent
economic research, an adaptation of pre-existing content, already tested on different but related cultural
markets, may help reduce the uncertainty inherent to the sector. There are also other artistic reasons
that make adaptations an interesting option for film producers.
Since the concept of adaptation is not defined in the Berne Convention, the project team relied on the
common principles derived in the doctrine, laws and jurisprudence of the EU Member States and the
United States. As the overall impression and recognition of the similarity between original works and
derivatives by a lay person are recurring elements of adaptation definitions in the consulted sources,
reliance on the opinion of thousands of IMDb users is a powerful and objective criterion in the
identification of film adaptations in the project dataset. Biographical information about the authors of
pre-existing content in IMDb and Goodreads and national copyright laws of the film production countries
constituted major sources used to determine the protection status of the works used as base materials
for adaptations. Notwithstanding the substantial degree of harmonisation of the copyright protection
term in recent years, there are still differences in the rules governing the determination of the expiration
date of copyright protection. These differences have been duly analysed and taken into account during
the data preparation phase.
Analysis of the data gathered for the project has shown that use of public domain content as a basis
for film adaptations amounts to approximately 2 % of the films released in the European Union.
Uptake of public domain content is, however, higher among the most popular films and reaches
6 % among the 100 most popular films in European cinemas.
During the eleven years studied in the analysis, film adaptations based on the public domain were
seen in European cinemas by over 330 million people, which amounted to almost 4 % of the
overall cinema audience. At the same time, attendance for cinematographic adaptations based
on copyright protected content corresponded to 35 % of the total cinematographic audience.
A simple comparison of film attendance based on adapted content does not take into account the
important impact of time dimension on the likelihood of adaptation of pre-existing content. From the fifth
year following first publication, a rapid exponential decline in the economic value of creative content for
derivative purposes can be observed. The likelihood of a book to be used as a basis for film
adaptation 12 years after first publication is already 50 % lower than in the first five years
following first publication. The odds of adapting a book 70 years after its first publication are
95 % lower than in the first few years that it is available in bookstores. The decline of the
derivative value of creative content affects all but the most important masterpieces of human creation.
As a result, a change in protection status, which in the majority of countries is set currently at
70 years pma, important as it may be for some creative works is not a major watershed that can
affect film producers’ adaptation decisions in general.
A comparison of the appeal that adapted content has for contemporary readers has shown that
adapted books already in the public domain attract much higher readers’ attention than those
that are still under copyright. Adapted public domain books have also higher ratings in Goodreads
compared with their counterparts protected by copyright, although here the difference is not as large.
Although the majority of books were adapted just once during the analysis period, some public domain
books were adapted more frequently. As expected, the average number of film adaptations of

www.euipo.europa.eu

6

Derivative Use of Public Domain Content — Film Industry Focus

public domain books in the dataset was 1.45 compared with 1.04 for books still under copyright
protection.
An analysis of the dataset demonstrated that the possibility of using the same content by others
does not discourage producers from investing substantial sums of money into films based on
public domain content. The mean budget of public domain based film adaptations, although lower
than of film adaptations based on copyright protected content, is larger than the mean budget of films
based on the entirely original screenplay.
A cluster analysis of the project data showed that there are film producers making public domain
content a substantial part of their value proposition; established, well-known film studios use public
domain content more frequently than the average film producer in the dataset.
Analysis of the budget data of films and the profiles of the film producers using public domain
content as a basis for their film adaptations does not confirm the risks of under- or overexploitation of public domain content for derivative purposes.
The econometric models confirm the existence of private benefits, both in terms of the number of
viewers and the box office, from the adaptation strategy for all producers using previous content
protected by copyright as a basis for film screenplays. Similar benefits, in terms of the number of
cinema viewers, could be confirmed for the local film producers adapting public domain content.
However, the data analysis did not confirm the existence of any premium in terms of box office revenue
for public domain adapters nor attendance premium for public domain adaptation for foreign producers.
An econometric analysis confirmed the private benefits linked with the possibility to test the popularity of
the adapted content on different, but related markets. As suggested in previous economic literature,
adaptation may be an effective strategy to reduce uncertainties. The difference in the results
between the premiums stemming from adaptation of the content that is protected by copyright
and content in the public domain may suggest, however, the existence of additional private
benefits associated with exclusive rights for adaptation. Limitations of the data gathered for the
present report do not, however, allow for testing whether private benefits from exclusive rights for
adaptation prevail over the possible social loss associated with a lower variety of the adapted content. A
full assessment of the overall social welfare impact of different copyright designs regulating derivative
rights should be then the main area for future research.
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