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Objectives of the Judges’ Seminar Programme 
 
The objectives of the programme are: 
 
 to set up cooperation with a view to achieving greater specialisation on the part of the 

IPR courts; 
 to reinforce the exchange of professional knowledge and experience, including best 

practice, among IPR judges and prosecutors; 
 to enhance professional relationships and communication among judges and 

prosecutors; 
 to intensify personal communication among these judges and prosecutors; 
 to facilitate cooperation between different IPR courts, and to develop personal 

relationships among the judges/prosecutors and the EUIPO for the purpose of the 
programme; 

 to facilitate the exchange of legal information through the network of judges and 
prosecutors; 

 to create an interactive and permanent exchange platform among these judges and 
prosecutors; 

 to promote the exchange of knowledge and information among judges and prosecutors 
of the different Member States, and beyond, with respect to substantive, procedural 
and enforcement aspects related to IPR; 

 to collect decisions issued by IPR courts; and 
 to organise tailor-made seminars, which focus on comparative law approaches, 

allowing IPR judges and prosecutors to meet in an informal, private, and secure 
environment. 

 
 

Learn, Share and Network 
 
 
Introduction 
 
This seminar was the first one organised on the issue of copyright. Significant time was also 
dedicated to a comparative approach among the different countries. Eighty participants 
(judges and prosecutors) representing 23 EU Member States, one EFTA country, two 
candidate countries, and the USA attended this event. 
 
Four to five times per year, special seminars are organised for judges and prosecutors who 
deal with IPR cases at civil, administrative and criminal levels. Participants receive the 
questions to be discussed in advance of the seminars and are requested to prepare 
answers, in order to share national practice with their peers during the confidential working 
sessions. 
 
At the beginning of the seminars, lectures are usually given by experts in order to promote 
debate. 
 
With the lecturers’ permission, a summary of their presentations is indicated below. 
 
With the participants’ permission, the second part of the summary deals with the key points 
that arose from the discussion during the confidential working sessions. 
 
Finally, the Annex outlines the Max case — a mock-up case that was prepared to support 
the questions addressed during the seminar. 
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I Presentations 
 

 ‘Fighting Platforms Offering Music Illegally’ by Anthony Sitbon, SACEM, Paris, France 
 

 ‘Money distribution — a collective management society’s perspective’ by José Luís 
Marco, SGAE, Valencia, Spain 

 
Welcome Speech 
 
Paul Maier, the Director of the European Observatory on Infringements of Intellectual 
Property Rights, welcomed participants to the EUIPO on behalf of the Executive Director. On 
this the 56th seminar (and the first one to deal with the topic of copyright) there were 75 
attendees from 22 European Union (EU) Member States plus Bosnia, Norway, Turkey and 
the United States of America. 
 
Copyright is a complex right and the attendees were asked to define the various rights 
including reproduction, adaptation and what has quickly become one of the most important 
rights: the right of communication to the public, which the European Court of Justice is 
currently in the process of defining. Furthermore, there are many rights holders, such as in 
an opera, where there are composers, performers and conductors. The types of work it can 
include vary significantly, ranging from a work of art, sculpture, software, music, literary and 
film to name but a few. 
 
It is important to note that ideas as such are not protected by copyright; it is the expression 
of those ideas that are protected. The Berne Convention i of 1886 is an old text that has 
been revised on numerous occasions and with the advent of the internet; copyright has a 
new dimension, which has been hampered at times. The issue is the boundaries of 
copyright, and the European Commission (EC) has made a number of proposals to 
harmonise the right, such as suggesting a number of exceptions that are directly applicable 
to the regulations. 
 
In addition, the boundaries of copyright are at stake, from both a political and legal point of 
view. For instance, there was a recent case where a dispute arose over the ownership of a 
photograph that had been taken by a baboon, and whether it should be protected by 
copyright. American judges declared that it must be a human creation in order for it to be 
granted copyright. 
 
 
‘Fighting Platforms Offering Music Illegally’ by Anthony Sitbon, SACEM, Paris, France 
 
The focus of SACEM’s presentation was on four main areas: who the Society for Authors, 
Composers and Publishers of Music (SACEM) are; the role of the sworn investigator; the 
legal framework of counterfeiting in France, with a focus on the changes that took place in 
the last four or five years; and the personal experience of actions taken by SACEM to fight 
piracy and other copyright infringements. 
 
SACEM is a private organisation that operates under the authorisation of the French Ministry 
of Culture. It has a wide-ranging area of operations including songs, sketches, TV, jingles 
and the dubbing and subtitling of films. In conjunction with these areas, SACEM has three 
basic tasks: collecting and distributing royalties; promoting and supporting creators, and 
defending and protecting SACEM’s members. SACEM covers a broad spectrum regarding 
infringements, collecting fees and distributing them, supporting creators and police. 
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The role of the sworn investigator, who is appointed by SACEM through a sworn statement 
and approved by the Ministry of Culture, is to draft certified reports on infringements, which 
may be transmitted to a civil or criminal judge and are valid as evidence. In addition, it 
assists police officers at their request during searches, investigations and hearings in a 
neutral way and trains magistrates, customs and police officers in their fight against piracy. 
In general, SACEM supports police officers and judges. 
 
The legal framework for counterfeiting in France is governed by two main articles in the 
French Code of Intellectual Property ii: L122-4 CPI iii and L335-2 CPI iv. Counterfeiting in 
France of works published in France or abroad is punishable by three years imprisonment 
and a fine of up to EUR 300 000. 
 
Further articles such as: L336-2 CPI v, L335-2-1 CPI vi, L335-4-1 CPI and Article 6 of the 
Confidence in the Digital Economy Act 06/21/2004 vii, help in the combat against 
counterfeiting in France. 
 
Counterfeiters and copyright pirates have evolved over the past ten years. When it comes to 
combatting counterfeiting, there are still three main sections: physical infringement, digital 
infringement and various offences related to piracy, since counterfeiters often diversify their 
work. 
 
Regarding physical infringement, actions by customs resulted in the closure of numerous 
locations where illegal physical copies were being made and distributed. Copyrighted 
counterfeit material is still a widespread issue, even though demand for fake CDs sold on the 
streets has decreased with the advent of the internet and due to the poor quality of the 
product. 
 
The counterfeiting of physical goods still exists, but digital counterfeiting or piracy (illegal 
offers of films, music, software, etc., which are fully protected) is more prevalent. This 
provides illegal access for millions of people to an artist’s work that has been stolen. New 
ways of obtaining and providing illegal content are being developed at an unprecedented 
level. One such way is the stealing and ransoming of content such as a popular TV show, or 
a musician’s unreleased work. Once content has been stolen, it is placed on what are called 
‘Top-Sites’, which users have to pay to access. If payment of the ransom is not received, the 
content is released to the servers and disseminated to the users. More often than not, even 
if the ransom is paid, the content is still released. SACEM gained access to one of these 
FTP servers several years ago and found 78 TB worth of movies and music, which 
translates into over 26 billion songs or 112 000 movies. Pirates specialise and organise 
themselves in big teams to maximise their profits, such as the team Liberty, and put the 
name of the team in the files they distribute to gain recognition. The person leading Liberty 
was identified and arrested. 
 
A list of different kinds of sites (Tracker P2P, DDL links directory, newsgroups, streaming 
pages, etc.) that had been identified was shown. These sites try to attract visitors, since they 
finance themselves through donations and advertisements. They work under the pretence of 
being hosts to evade liability, but still try to make all the pages as anonymous as possible. 
 
SACEM presented an example of a police action, investigation T411, to disband a Tracker 
P2P operation. It involved six countries (Sweden, Malta, Germany, Switzerland, Estonia and 
France) and accounted for EUR 3 million in donations by users, which must have been 
laundered. The administrators lived in Canada and SACEM was unable to gain access to 
them; nevertheless, they found the coders and seized an apartment, luxury cars and 
EUR 150 000. A ruling from the European Court of Justice in the Pirate Bay case was crucial 
in combatting illegal sites, which ruled that having and being active at a P2P or torrent 
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(giving access of part of your computer to the net as a means to share content) is 
considered to be actively communicating to the public and for that you need the owner’s 
permission. 
 
Another kind of page is the direct link downloading site, where you can directly download 
from a site such as ‘Mega Upload’. Nowadays there are thousands of pages that host this 
kind of content, so notification of infringement does not work. These sites are financed 
through advertising and are often porn-related, with no filter or warning (another issue that 
needs to be dealt with). An investigation into one of these sites in Toulouse spread over 
countries such as France, Andorra, Iceland and Germany, where they made a profit of over 
EUR 1 million in three years and seized EUR 150 000, three luxury cars and one chalet. The 
operation took place from the personal home of one administrator, with decrypting programs 
that he tried to unsuccessfully destroy before being searched. 
 
Newsgroups are another example, where you pay an access fee. SACEM presented 
operation SRPJ Strasbourg. Technology allows for the instantaneous replica of content 
shared in these newsgroups. They managed to make a profit of EUR 50 000 in one year and 
130 hard drives were found with 600 TB of data. In their defence, they claimed to be just 
hosts. 
 
Steaming is yet another example, such as a site called ‘Full Stream’ found in Marseille. 
These sites take content from the aforementioned Top-Sites. Full Stream was found to 
provide access to over 53 000 movies, making over EUR 150 000 in profit over three years. 
They used a system of prepaid cards that could be loaded with up to 40 000 movies, so that 
there was no way to trace the profits, and five such cards were seized. In this case, the 
financial agent had an office in Taiwan, but lived in France and the police were able to open 
a case for money laundering. The page was later reopened by a criminal associate in 
Morocco with a new extension. 
 
These websites provide illegal content but pretend to be hosts to elude any liability. They will 
post warnings such as ‘please alert us to any illegal activity on this site’. They explained that 
they would delete any illegal link if they were notified, but some require a judge’s decision to 
be taken down. A second way that they defend themselves is by not giving information when 
registering the websites. You can choose not to identify where the website is hosted or use a 
domain name in another country. DDoS (distributed denial-of-service) attacks are common 
among pirate sites, and some create domains that absorb the attacks, such as Cloudflare, 
which will furthermore assign a different IP address. 
 
Payments occur in various forms: intermediate payment, advertising and surcharged SMS. 
Users pay to access more downloads, avoid advertising and maintain the websites. 
Payments take place using PayPal, Le Pot Commun, Bitcoin, credit card or bank transfer. 
PayPal payments are interesting in that they try to cut services by counterfeiters by blocking 
them when they detect their service is being used. The speaker recalled that Bitcoin is a 
virtual currency that is purchased using real currency. These transactions are verified by 
network nodes and recorded in a publicly distributed ledger known as a ‘Blockchain’. 
Bitcoins cannot be traced to any person, but the transactions are viewable, and the 
movements of the ‘coins’ can be followed. This, however, causes complications for law 
enforcement in that it is a service based on the user remaining anonymous. 
 
Further discussed was the fact that advertising agencies play an intermediary role between 
the advertiser and the website. On the illegal site one can find CPC (Cost-Per-Click) banner 
ads (the agency earns money every time a person clicks) and CPM (Cost-per-Mile) banner 
ads (the agency earns money for every 100 clicks), which are often very invasive. In France 
in late 2014, a charter of best practice was signed by rights holders of films, music, books, 
video games and the representatives of advertising agencies in order to regulate this market. 
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The result was the disappearance of institutional advertisers such as Google, Yahoo, 
Orange and SFR on such pirated sites, and replaced by ads for pornography, fraud, etc. A 
specific case involving an invoice from Planete-Lolo.com in Marseille, 2012, was presented. 
This downloading site was the most popular downloading site in France, generating over 
EUR 7 000 a month in profits, and substantially more besides. It was identified through its 
advertisements and subsequently seized. 
 
Surcharged SMS is another means of payment that was mentioned. This generated 
EUR 48 000 in one year and as the operator was French, it was easier to investigate. 
 
As a result, the ‘high authority for the distribution and protection of authors’ rights on the 
internet’ (HADOPI law) viii was introduced. It was created in 2009 and provides a graduated 
response towards people who download content as a means to encourage compliance with 
copyright laws. Before this law, downloading illegally was classed the same as counterfeiting 
(minor misdemeanour) with the same punishment, but this was changed so that the courts 
would not be overwhelmed with such cases. It is now classified as ‘non-secure internet 
subscription’ and has a maximum fine of EUR 1 500. HADOPI had the ability to block 
people’s access to the internet, but this was revoked on 8 July 2013 by the French 
government because that penalty was considered to be disproportionate. HADOPI takes 
note of the IP address from the downloaders, and a first notification is sent to a user, 
highlighting that your IP address has been used for illicit purposes. Often this notification is 
sent via a physical letter instead of by email. If, after a time, there is no response to the letter 
and it is classed as a major case, it is then passed on to the authorities and the courts. 
Those convicted face punishments ranging from fines to community service. 
 
Under French law, L336-2 CPI allows, by request, the cessation of infringement from any 
provider. In June 2017 the French Court of Cassation stated that the costs for such cases 
should be paid for by the ISP. Regarding search engines such as Google, the Court 
requested that Google did not display the illegal sites in its listings. L335-2-1 CPI is aimed at 
combatting software that is intended for infringement and used to unblock restricted sites. 
L335-4-4 is related to circumvention or neutralisation of technological protection. The debate 
on whether the ‘ripping’ of content from legal platforms such as YouTube is lawful was also 
mentioned. 
 
Regarding takedown (covered in Article 6 of the Confidence in the Digital Economy Act 
(06/21/2004 ix)); the issue of ‘stay down’ has been settled by the French Court of Cassation 
and thus putting content on a new site again cannot be prevented. 
 
SACEM finished its presentation by mentioning the infringements related to piracy and 
counterfeiting. As a result of investigating copyright infringements, other crimes (e.g. child 
pornography, drug traffic, money laundering) were additionally being committed. The need to 
inform users of these issues was highlighted, as it could work as a deterring factor. 
 
Sweden asked SACEM about its own experience regarding P2P and downloading and 
whether it was decreasing in France. SACEM responded by saying that while P2P was still a 
major issue, data suggested that streaming and other illicit means had expanded 
exponentially, since streaming cannot be monitored in the same way that P2P is. The 
speaker subsequently added that internet users believe, for the most part, that streaming in 
such ways is legal. This is due in part to the lack of cases being brought before the courts 
regarding streaming. 
 
The speaker enquired about the content charter of good practice signed in 2014, and 
whether there were procedures laid down for signatories to follow. SACEM explained that 
the client was advised to set up internal procedures in order to prevent exposure on illegal 
sites. It was not a binding text, but more a matter of developing good practice. This would 
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lead to the development of a white list, a list of online advertising agencies that respect the 
provisions on counterfeiting and fraud. As a result, advertising agencies would then ensure 
best practice in order to appear on the white list. Being a part of the list but still continuing 
advertising on illegal platforms would lead to criminal proceedings. 
 
Finland enquired as to whether there was an external assessment on the effectiveness of 
HADOPI and what the future held for HADOPI. SACEM answered that it was a case of 
educating the public rather than fining downloaders. The public are aware that such 
downloading is illegal, a fact that can be seen through the move to streaming. SACEM 
suggested that the resurrection of the Charter of Advertising Operators would be beneficial. 
HADOPI is working very hard through advertising and education. 
 
Bosnia and Herzegovina asked the presenter what the established criteria were as regards 
who does/does not receive notifications, and whether these criteria are published, as well as 
whether the use of VPNs hinders HADOPI in any way. SACEM responded by clarifying the 
fact that some 100 000 IP addresses are sent to HADOPI daily and there is no criteria. It is 
envisaged that each of these notifications would be addressed, but so far it is a case of luck 
as to whether the user is caught. Secondly, the use of a VPN would not only hide a user’s IP 
address, it would also be harder to detect, thus preventing notifications being sent to those 
using them. VPNs do hinder SACEM’s work, but in practice, it does not really affect this 
issue, since people using VPNs normally put much more effort into working on infringements 
than they do on downloading. 
 
Italy enquired about the recent ruling by the Court of Justice recognising that platforms who 
host this content uploaded by users are carrying that act of public communication x and how 
that exemption of liability pursuant to the e-Commerce Directive xi could be applied in these 
cases. Italy further enquired about how websites that receive content from users (YouTube, 
Facebook) could be compared to any other web page. Since any independent site is 
responsible for its own content, who is then ultimately liable if the platform is identified by an 
internet service provider? SACEM explained that on the Court of Justice ruling, luckily the 
results were favourable. In terms of liability, there had been attempts to make the pirate sites 
liable. If the content is not authorised from the start, then it is not authorised subsequently. 
SACEM stated that it is still working to make platforms liable. Regarding YouTube in France, 
there is no intermediary between the provider and the editor. SACEM has tried with 
lawmakers to create this figure, which is both the host and editor, because, according to the 
law, the host has only a passive role, and only hosts the content. However, YouTube and 
Facebook are not hosts, and if they are not hosts, they are immediately editors. SACEM has 
a contract with YouTube that establishes it as an editor, but not with Facebook. 
 
Turkey enquired as to whether there was any court of human rights that would prevent any 
action by HADOPI, and whether there were concerns about the protection of fundamental 
rights, such as privacy or freedom of speech and whether HADOPI filtered all kinds of 
shared data, including some that may be regarded as innocent. SACEM clarified that there 
was no specific case-law on IP in France, only courts that deal with the issue, for instance in 
Paris. It further added that HADOPI does not filter data, whereas SACEM does. SACEM 
sees that the content has been downloaded and downloads the content to make sure that 
the protected work is in fact counterfeit. HADOPI only sees the results of SACEM’s 
investigations. It is only notified to the user when SACEM certifies that it is illegal and that 
information is the only content that goes to HADOPI. 
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‘Money distribution — a collective management society’s perspective’ by José Luís 
Marco, SGAE, Valencia, Spain 
 
SGAE (Spanish Society of Authors and Publishers) thanked the EUIPO for its invitation, 
since this meeting brings together high-level experts in the IP world. The intervention 
focused on the practical aspects of IP, regarding the two aims of any creator: his or her work 
to become known and to get retribution. The speaker began by explaining the different 
persons who may hold rights regarding a creation: artists, authors, cinema authors, 
interpreters, producers, etc., who are covered by the Berne convention and by IP law in 
Spain. These associations must be non-profit, ensure the protection of IPR and can 
legitimately act before administrative and judicial courts. A defendant can only oppose an 
action based on three reasons: lack of representation, existence of authorisation or the 
payment of the right. 
 
SGAE manages the rights of authors of different kinds of works: theatre, opera, music, 
dance and audio-visual works. It collects and distributes the royalties from the use of these 
works. SGAE does not deal with the moral rights of authors, even if it will help authors in 
need in related cases; it does, however, protect an author’s property rights (reproduction 
rights, distribution rights, public communication rights and transformation rights), which last 
for 70 years after the death of the author pursuant to Spanish law xii. Authors cannot protect 
these rights themselves. Transformation is, however, normally dealt with by the authors 
themselves. 
 
It collects royalties from the users of the works through the issuing of licences. This benefits 
users as they do not need to contact each author individually. It also works for foreign 
authors, since SGAE has reciprocal representation contracts with management entities in 
other countries. 
 
After collection, SGAE has the complex task of distributing these royalties among the 
members and ensuring that the money reaches the authors of the work. The first step is to 
register members, who need to present a first work and to establish the distribution of 
royalties each work will be subject to. Therefore, the distribution depends on the type of 
work. In the case of an audio-visual work, it will have to be divided between the 
scriptwriter(s), the score’s composer and the director, at their discretion. SGAE also receives 
money from the private copy. Based on the register of the work, the royalties are distributed 
equitably according to set criteria pursuant to the relevant Spanish law. Hence, SGAE has to 
set a clear fee system for the users depending on the type of use, the type of work, the fees 
of other management entities throughout the EU, etc. In the event that the money collected 
for the use of a work cannot be distributed to the relevant author for any reason, that money 
must be channelled into educational and assistance activities. 
 
Public communication is the act through which a plurality of people has access to a work 
without a previous distribution of copies. SGAE collects money for the live performance of a 
work. This is easy for theatre plays, since they normally have only one author, who will 
normally decide the fee. SGAE will have to detect the performance of a work, contact the 
organiser and inform them of the need to be authorised, and then contact the author, who 
will then decide whether or not to authorise the performance for a fee, that will be paid by the 
organiser to SGAE. For other works, SGAE manages all the rights and fees. Once SGAE 
has detected the use of a work, it contacts the organiser and explains the set fee for every 
type of use. Afterwards, the money is distributed. In the case of a concert with several works, 
the money is distributed equitably, depending on the duration of the work, that is, pro rata 
temporis. SGAE has a random control system to check that the length of the work is as it is 
established in the registry. For short musical works, it depends on whether the music is 
background music or for the main event. For parades and traditional festivals, the organiser 
pays a fee. Bands and music groups deposit a book with their repertoire every six months 
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and share the works they play in each festival. Besides, SGAE has controllers all around the 
country to see which works are being used. With this information, SGAE distributes the 
money collected among the authors of the works used. If the music is the main part of the 
event, such as in a concert, the organiser must pay a fee and provide the programme in 
order to check the groups and the works being performed. The money collected totals 8.5 % 
of the ticket sales. The distribution of the money takes into account the difference between 
the main groups and the opening acts. 
 
A collection of recorded music is different and is harder to distribute. Such music can be 
shared as with public communication on the radio, on television and in public buildings. The 
collection and distribution on public premises (pubs, bars, hotels, etc.) is done through a fee 
paid by the owner of the premise to SGAE. It is impossible to control every single work 
communicated in such places, so a survey is carried out every semester all over Spain by 
external companies that use it. The distribution of the money collected is made pursuant to 
the data from that survey. Half of the money collected is distributed to the owners of the 
works from the survey; 25 % goes to works used also on the radio; and the remaining 25 % 
is for the works related to the declarations made to SGAE by the CD producers, regardless 
of whether they are in the survey or not. There are specific surveys for specific kinds of 
events, such as local or regional festivals. Regarding radios, a contract is signed that allows 
them to use any kind of work, as long as they inform SGAE of all the works they are going to 
use, monthly or quarterly. SGAE also carries out surveys on all the radios. Money is 
distributed among the works considered to be used on the radio, and it depends on the kind 
of radio station, the time of the broadcast, etc. When it comes to TV, distribution is even 
more complex. Music and audio-visual works have a different value and there are different 
types, from full performances to the music used in advertisements, and the fee depends 
again also on the time of the broadcast. This money is distributed in three different accounts: 
one for musical works, one for audio-visual works and one for multimedia. Works 
broadcasted after closing time of public premises will not get money from the fee paid by the 
public premises. Fees for audio-visual works shown in cinemas are easily collected, since 
SGAE receives weekly information from all the cinemas in Spain namely those being shown 
by ministry order. 
 
Reproduction and distribution rights have a joint consideration, because generally 
reproduction aims at distribution. The most important authorisation is the licence for selling 
to the public. The licence fee is pre-set. When that amount is collected, it will be distributed 
normally by pro rata numeris. Similarly, phone manufacturers will pay for the tunes those 
phones include. Legal internet broadcasters and streamers also have their own fee. 
 
Parallel to exploitation rights, there is the right to a personal copy, for which SGAE also 
receives money. The absolute right the author has to authorise or not the reproduction of its 
work has an exception: the right to copy for personal use done by a natural person with no 
commercial aim from a legal source. Authors will still get compensation through taxation of 
devices that allow for the reproduction of the work, even though the law and the system in 
Spain have undergone several changes in the last few years, due to European Court rulings. 
Legal persons who assure they will not use these devices for private use are exempt. 
 
Portugal formally enquired as to whether, apart from the three types of defences that SGAE 
outlined, there were other substantial grounds for defence when SGAE brings a case of 
suspected infringement and it is the author. SGAE explained that these three grounds were 
previous reasons for the entity not to have to certify the different contracts it has with its 
members. The defendant cannot claim lack of authorisation by the entity to bring forward a 
process. After the previous stage, the defendant can claim any defence covered by Spanish 
law. 
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Spain enquired whether money for mobile tones could be collected by SGAE. SGAE 
confirmed that they could in the case of a registered tone or work. Simple tones are, 
however, not often registered as works. 
 
Spain further enquired who was charged in that case. SGAE clarified that the mobile 
manufacturer was charged. In the event of internet downloads, the site was charged. 
 
Austria enquired as to which systems SGAE used to ensure the veracity of the information 
and registries sent by radios and other broadcasters. SGAE explained that these stations 
are subject to random checks and there are also claims by authors. Broadcasters are 
required to be honest by contract, even if they may not always be. 
 
Sweden enquired as to whether SGAE had found any issues with users regarding the kind of 
formats one uses for reporting, maybe those being used incorrectly. SGAE answered that it 
had not occurred, but that SGAE provide pre-set formats for use. If the user of the repertoire 
is an honest user, they will use the format, whereas if they are dishonest, they will not use 
any format and this is when legal proceedings occur, either to make them admit which works 
they have used for a certain period of time, or to make them pay the royalties they owe. 
Normally, they all accept the formats. 
 
France stated that they have similar problems regarding contracts with YouTube. Therefore, 
they turn to the users and composers to verify the information. 
 
 

II Working Tables and Debates 
 

1° Conditions of Protection of Copyright — Generality 

 
AC1 How would you define the criterion of protection of a work by copyright in your 

country? What is the threshold for protection? How will you assess the level of 
personal creativity required for a work, for it to be original? How do you assess 
the level of originality in derivative works, translations, adaptations, and 
compilations of works? Does the standard of protection differ from one type of 
work to another, e.g. an ordinary photograph or a computer program? 

 
AC2 Can the same work combine copyright protection with other IP rights, 

including design, unfair competition/passing off, in your country? Please 
specify under which conditions any such combinations occur. 

 
AC3 Do you have works that cannot be protected by copyright, e.g. photos, names 

of books, fictional characters, sports games, daily news, listings, scientific 
principles, firework shows, cooking recipes, magic tricks, etc.? 

 
AC4 Assuming that a mere ‘idea’ cannot be protected as such by copyright, but 

might, nonetheless be very valuable, how could an idea be protected in your 
country and to what degree? 

 
AC5 What is your position regarding plagiarism, i.e. when someone uses somebody 

else’s ideas and structure which results in a kind of replica of the original 
work, but does not reproduce the exact content/wording of the original work? 
Is plagiarism legal? Under which conditions is it legal? And under which 
conditions is it illegal? 

 
AC6 It could occur that a plan/photo/image of a person’s house or a commercial 
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building is reproduced in a newspaper or on a postcard; under which 
conditions could the owner of the building or the designer of the building 
oppose such a publication? 

 
 
Key Points and Discussions 
 
On the conditions for copyright protection 
 
It is generally admitted that works need to be original and show the personality of its author 
and that originality is different from novelty, but needs to be material. The work must be 
intentional. There is no minimum threshold for protection when it comes to a work that exists 
on its own with a degree of creativity and intention. In several countries, a work is presumed 
to be protected by copyright but, if it is contested, it is the author who has to prove its right to 
protection. In others, it is the applicant who has to prove the work is not original enough. 
However, criteria for protection are different in each country. Some participants underlined 
that the author should be a human being. Each country has some works that cannot be 
protected. Any work complying with these conditions can, in principle, be protected. 
However, countries may have work excluded from copyright protection, such as non-artistic 
pictures, mathematical formula, procedures, political speeches, recipes, etc. 
 
 
On the protection of ideas 
 
Mere ideas could be given industrial property protection, but not copyright. For instance, they 
might be protected as trade or business secrets or unfair competition. It was suggested that 
valuable ideas can be protected under unfair competition, patents, designs, etc. 
 
 
On the protection of copyright-protected works by other rights 
 
In all countries copyright and other IP rights can protect the same work, provided that they 
meet the respective requirements for protection. 
 
 
On plagiarism 
 
The legality of plagiarism will depend on what is considered plagiarism. In that respect, 
depending on countries, finding a legal definition was sometimes considered a challenge. A 
comparison to check whether a work is original or plagiarised is complex and has to be 
made on a case-by-case basis. Case-law was discussed, with particular examples. The 
issue was always determining whether a work was original. 
 
 
On reproduction of houses 
 
Depending on the country, taking pictures of them should be legal, as long as there is no 
invasion of a person’s privacy. Architectural plans and sketches are protected by copyright, 
but a picture of a house would not always be. Therefore, in certain jurisdictions, reproduction 
of a person’s house in newspapers or postcards could be protected by copyright in some 
countries (related to its architectural plan), by advertisement law, for privacy issues if a 
person appears or for abnormal trouble incurred by the reproduction. 
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On copyright protection for fireworks 
 
Fireworks could be protected as part of a show with music and other elements. Taking into 
account the protection granted to the shape of a new form or the composition of a new 
colour, for instance, fireworks could be better protected by patents. In this context 
procedures under unfair competition might be more suitable. 
 
 
Closing of the session 
 
Eric Gastinel presented a case of copyright fraud. He stated that before a case reaches 
court there is always an investigation, sometimes a lengthy one. This particular case in 
question was called Operation Wheel, a case of corruption and intellectual property fraud, 
both in the music and TV industries. It all started with a mere complaint from a member of 
SGAE, who had just spotted something strange regarding a copyright investigation that 
began in 2013. Every year, television networks negotiate contracts with SGAE for the free 
use of the society’s catalogues. The level of fees totalled 2.5 % of their profits, depending 
on how the music was being played, the length of the works, etc. This sum is then 
distributed to the different authors. These are low-quality programmes, with poor-quality 
music and TV broadcasts to fill programming slots when audience numbers are at their 
lowest. These programmes account for only 1 % of the TV audience, but in terms of the 
distribution of money, they cover 70 % of the money paid for by television networks to 
SGAE. Normally there is a contract drawn up between the TV networks and SGAE. This all 
depends on the content that is shown on TV and the money made goes to the authors. But 
in using a system whereby the authors created ad hoc companies that negotiated contracts 
directly with the networks or its managers, deals were created which included the condition 
that only their music would be played. As a consequence, if the TV networks accepted this 
deal they would return up to 90 % of the money received from SGAE. Therefore, the money 
not only went back to the TV networks, but also to the TV networks’ negotiators. Moreover, 
these actions are tantamount to fraud, violating the Spanish system that forbids TV 
networks from directly contacting authors. 
 
The speaker further explained that some of the music that was being played was not music 
registered by the authors, but registered music which was already in the public domain, like 
Mozart, Bach, etc. These artists were registered as new works with SGAE, and they were 
accepted by the entity. In addition to this, it was discovered that music was being recorded 
in the streets and being used. To make it look more professional and to be discreet, they 
registered the same works several times. This was done from 2005 to 2012. Some 
registered 106 songs and received EUR 500 000 in copyright fees. The following year over 
500 000 such works were registered, which generated over EUR 25 million. The 
investigation eventually reached the Audiencia Nacional of Spain. As a result, 19 persons 
were arrested and disclosure orders were issued to 16 TV stations. 

 
 

2 Exceptions and Limitations of Copyright Use 
 
AC7 What are the different exceptions and limitations of use implemented in your 

legislation? Please complete the chart below. 
 
AC8 What are the terms and conditions for such use? Are there categories of use 

dependent on persons/categories of persons? Please specify. 
 
AC9 Are the terms objective, and with strict ‘scientific’ criteria, or is it up to the 

judge’s ‘subjective’ appreciation? Please specify. 
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AC10 Do you have practical examples of cases dealing with the exception of parody? 

What are the criteria to be considered when establishing the exception of 
parody in your country? What is the balance between copyright and 
fundamental rights, such as the freedom of speech and others, to be achieved? 
Is there a relationship between parody and general personality rights/integrity 
rights? Is there any impact on national case-law following the CJEU decision in 
Case C-201/13 (Deckmyn v Vandersteen)? Is it possible to parody a registered 
trade mark that is also covered by copyright, without the trade mark owner’s 
prior authorisation? 

 
AC11 When it comes to musical creation, what is protected in your country — the 

wording, the melody, the rhythm, the harmony, the style of music? Can we protect 
a jingle or the sequence of four notes such as ‘Do, sol, la, mi’? If so, in a case of 
infringement, who can sue? The composer of the notes? The original performers 
of the notes? Under which conditions? This may have an impact when it comes to 
a remix of a melody/song. 

 
AC12 More and more often these days, music creators (mostly DJs) sample melodies 

(or speeches) by other artists in their own creations. In some cases, the 
primary work can be clearly identified, and the sampling creates a remix of the 
original work, but sometimes, the sample consists of only a couple of seconds 
of the original music, which is lost in the secondary music. In your country, 
does sampling of music require the primary creator’s authorisation? Is there a 
threshold upon which authorisation is required? Is there some kind of fair use 
exception? Whose authorisation is required (authors of the music, performers, 
producers)? 

 
 
Key Points and Discussions 
 
On the (objective or subjective character of) conditions for free use 
 
The characteristics of the facts have to be interpreted as an objective factor. Obviously in 
these specific cases of music sampling (submitted to the audience), there was examination 
by a judge who used his or her personal common sense. When it is a particularly 
problematic issue, the judge must rely on experts’ opinions, as for example a person who 
can talk about the internal structure of a piece of music. Regarding the subjectivity of the 
judge, this subjectivity is more important when it comes to parody because here it has also 
to consider political and cultural traditional issues, whereas in the case of the samples of 
music it is only a commercial interest vis-à-vis another commercial interest. Eventually a 
technical expert may assist the court. 
 
 
Copyright versus trade mark 
 
On the conflict between freedom of expression issue (permitted use under copyright 
legislation) and trade mark law, it was globally accepted that when there is a commercial 
purpose behind (i.e. the sale of T-shirts) and when the conditions for trade mark 
infringements are met, trade mark and unfair competition law overruled the so-called, in this 
case, freedom of expression. This is also the case with well-known marks reproduced 
without authorisation. The freedom of speech has to be balanced. It was recalled that 
freedom of speech was not made for the benefit of the individual, but for the benefit of 
society, of political free discussion. For instance, in the case of the Sex Bull T-shirt, the 
audience clearly found infringement as it is an ordinary case of commercial interest vis-à-vis 
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another commercial interest trying to make money, and there is no political statement in that 
T-shirt and no reason for invoking the freedom of speech right. 
 
 
On the exception of parody 
 
In most countries the table found that there is no legal definition of parody. To find out what a 
parody is, it was globally agreed that it is important that the parody creates a new work of its 
own and not only a copy of the original work. It was outlined also that when considering 
parody cultural differences, different traditions of humour in different countries have to be 
considered. For some judges, if the parody work has a totally different purpose than the 
original (i.e. not only commercial), it can be considered as a parody and that in this case it is 
a new work. For others however, to consider the parody as a case of free use, some other 
protected rights, especially freedom of speech, were needed. 
 
 

3 The Content and Scope of the Economic and Moral Rights of 
Copyright 

 
AC13 Is there a list of economic (patrimonial) rights under your copyright system? 

Please describe briefly their content. 
 
AC14 What is the list of the moral (extra-patrimonial) rights under your copyright 

system? What are their terms of protection? Please describe briefly their 
content. 

 
AC15 Do you have practical examples of cases dealing with the author’s moral 

rights? Does your court weigh private (author’s) interests against public 
interests? Are there limitations to moral rights? If so, which ones? 

 
AC16 Can moral rights be waived, licensed or transferred/assigned? 
 
 
Key Points and Discussions 
 
On the harmonisation of the different patrimonial and moral rights 
 
All of the countries recognised economic rights for breaches of copyright and generally they 
involved breaches of making copies, preparing derivative works, performance right, 
production right, distribution right, and communication to the public right. As for moral rights, 
the following rights were quoted during the discussions: recognition of authorship, 
disclosure, respect and integrity and withdrawal right. 
 
On the possibility to waiver or transfer moral copyrights 
 
There is no harmonisation among the different participating countries regarding moral rights. 
In fact, all of the participating countries with the exception of the US recognise moral rights. 
Depending on the tradition, in certain countries it is possible to waive, transfer or license a 
moral right. In others it is not possible. 
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On inheriting moral copyrights 
 
All countries recognised the right and the possibility to inherit economic rights but in some 
countries it seems that not all moral rights can be inherited. In terms of inheritance, 
economic rights are time limited and moral rights are not. 
 
 
On the limitations of moral rights 
 
It was generally accepted that there are no limitations for moral rights. However, public 
interest might justify the modification of the work even against the author’s will. To support 
this, cases of the architects’ moral rights that can be limited if the building has to be renewed 
or even destroyed for technical reasons were mentioned. In these cases, the judges will 
make a balance between the moral rights of the architect and the property rights of the 
owner of the building. 
 
 
On the calculation of the compensation for infringement of moral copyrights 
 
How to measure moral rights was a source of discussion and ultimately the consensus was 
that the measure of damages for the breach of a moral right is a matter of case-by-case 
determination. Although there may be some factors where the judge would need to exercise 
discretion, ultimately it would depend upon the circumstances of that case. 
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ANNEX 
 
 

Do-sol-la-mi for Max  
Established Facts 

 
 
Max is not only a designer of spectacles. He’s a person of many talents. 
 
Despite being colour-blind, he’s a renowned photographer. His portraits of famous movie 
stars and singers are very well-rated in the art community. 
 
His love of music led him to create and develop a record label called Do-sol-la-mi. Through 
this label he produces some famous DJs, including DJ Veyker xiii whose sets are played on 
many dance floors in Alicante, Ibiza, Mikonos, St Tropez, Rio de Janeiro, London and Miami. 
 
Max pays special attention that ‘his’ artists, especially when remixing or sampling existing 
music and therefore creating composite works, comply with prior artists and performers 
copyrights. 
 
Do-sol-la-mi music is downloadable from the well-known payable platforms. In terms of 
dissemination and commercialisation, Do-sol-la-mi favours live performances and 
downloading rather than the sale of traditional CDs. 
 
One day, Max’s attention is called to the fact that CDs labelled ‘Do-sol-la-mi’s style’ are sold 
in the music section of Bastamark stores and supermarkets. These titles are also available 
from Bastamark’s music platform for downloading at a very predatory price. Bastamark is not 
interested in making revenue from the download but rather by the publicity and the impact it 
makes on customers, particularly young ones. His slogan is ‘Bastamark supports free music 
access’. 
 
The analysis of the products reveals that these CDs simply reproduce the most famous 
existing tracks published by Do-sol-la-mi, adding solely extra beats or rhythms to the original 
plays to try to justify the ‘style’ reference and attempt escaping lawsuits for copyright 
infringements. Of course, no authorisation for such reproductions has ever been made to 
Do-sol-la-mi, who manages the rights on the catalogues of songs and music. 
 
Next to the music section is the book section. There is a book for sale called ‘Max — The 
Compete Intimate Photobook (including never-published photos from the famous fashion 
photographer)’. It is also offered for sale on the Bastamark online shopping site. 
 
The investigation shows photos taken by Max as well as photos inspired by Max. 
 
Again, no permission has been asked from Max for such a publication. 
 
 

Max’s Problem 
 
Max realises that Bastamark is diversifying its IPR infringement approaches and does not 
refrain from entering into the piracy field. 
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Max is furious about the situation and wants the following measures to be ordered by the 
court in your country: 
 

 that the goods (books and CDs) suspected of infringing copyright be seized and 
destroyed; 

 

 that the goods be removed from the online selling/downloading platforms of 
Bastamark. 

 
Additionally, Max wondered whether the corporate name of his company Do-sol-la-mi was 
copyright protected. 
 
Knowing that you are a famous specialist in these matters, Max seeks your legal opinion and 
advice on the following questions related to copyright issues. 
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Annex 

Sampling Examples 
 
 
 
 

 
 

 
 

                                                
i Berne Convention for the Protection of Literary and Artistic Works of 9 September 1886. 
ii
 Code of Intellectual Property. Law Noº92-597 of 1 July 1992. 

iii
 L122-4 CPI. 

iv
 L335-2 CPI. 

v
 L336-2 CPI. 

vi
 L335-2-1 CPI. 

vii
 Article 6 of the Confidence in the Digital Economy Act 06/21/2004. 

viii
 Law No 2009-669 of 12 June 2009, promoting the dissemination and protection of creation on the internet (as 

amended up to Law No 2009-1311 of 28 October 2009. 
ix
 Law No 2004-575 of 21 June 2004, regarding confidence in the digital economy. 

x
 COMMUNICATION FROM THE COMMISSION TO THE EUROPEAN PARLIAMENT, THE COUNCIL, THE 

EUROPEAN ECONOMIC AND SOCIAL COMMITTEE AND THE COMMITTEE OF THE REGIONS tackling 
illegal content online towards an enhanced responsibility of online platforms. 
xi
 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects of 

information society services, in particular electronic commerce, in the internal market. 
xii

 Royal Decree-Law No 12/2017 of 3 July 2017, on equitable remuneration for private copying, amending the 
consolidated text of the intellectual property law, approved by royal legislative decree 1/1996 of 12 April 1996. 
xiii

 https://soundcloud.com/search?q=laura%20veyker. 
 

https://www.legifrance.gouv.fr/affichCodeArticle.do?cidTexte=LEGITEXT000006069414&idArticle=LEGIARTI000006278911
https://www.legifrance.gouv.fr/affichCodeArticle.do?cidTexte=LEGITEXT000006069414&idArticle=LEGIARTI000006279172
https://www.legifrance.gouv.fr/affichCodeArticle.do?idArticle=LEGIARTI000020740350&cidTexte=LEGITEXT000006069414
https://www.legifrance.gouv.fr/affichCodeArticle.do?cidTexte=LEGITEXT000006069414&idArticle=LEGIARTI000006279235
http://www.wipo.int/wipolex/en/text.jsp?file_id=276258
https://soundcloud.com/search?q=laura%20veyker

