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1

General remarks

Article 7(1)(f) EUTMR excludes from registration trade marks that are contrary to public
policy or to accepted principles of morality. Article 7(1)(f) EUTMR mirrors that of
Article 6 quinquies B(iii) of the Paris Convention1, which provides for the refusal of
trade mark applications and for the invalidation of registrations where trade marks are
‘contrary to morality or public order’.
The wording of Article 7(1)(f) EUTMR is very broad and allows a great deal of room for
interpretation. A judicious application of this provision necessarily entails balancing the
right of traders to freely employ words and images in the signs they wish to register as
trade marks against the right of the public not to encounter disturbing, abusive,
insulting and even threatening trade marks (decision of 06/07/2006, R 0495/2005-G –
SCREW YOU, § 14).
The rationale of Article 7(1)(f) EUTMR is not to identify and filter out signs whose use in
commerce must at all costs be prevented, but to preclude trade marks from registration
where granting a monopoly would contravene the state of law or would be perceived by
the relevant public as going directly against the basic moral norms of society. In other
words, the Office should not positively assist people who wish to further their business
aims by means of trade marks that offend against certain basic values of civilised
society (decision of 06/07/2006, R 0495/2005-G – SCREW YOU, § 13).
The application of Article 7(1)(f) EUTMR is not limited by the principle of freedom of
expression (Article 10, Freedom of expression, European Convention on Human
Rights) since the refusal to register only means that the sign is not granted protection
under trade mark law and does not stop the sign from being used — even in business
(judgment of 09/03/2012, T-417/10, ‘¡Que buenu ye! HIJOPUTA’, § 26).
‘Public policy’ and ‘accepted principles of morality’ are two different concepts that often
overlap.
The question whether the goods or services for which protection is sought can or
cannot be legally offered in a particular Member State’s market is irrelevant for the
question as to whether the sign itself falls foul of Article 7(1)(f) EUTMR (judgment of
13/09/2005, T-140/02, ‘INTERTOPS’, § 33). Whether or not a mark is contrary to public
policy or accepted principles of morality must be determined by the intrinsic qualities of
the mark applied for, and not by the circumstances relating to the conduct of the person
applying for the trade mark (judgment of 13/09/2005, T-140/02, ‘INTERTOPS’, § 28). In
its judgment of 20/09/2011, T-232/10, ‘Coat of Arms of the Soviet Union’, the General
Court held that the concepts of ‘public policy’ and ‘acceptable principles of morality’
must be interpreted not only with reference to the circumstances common to all
Member States but by taking into account ‘the particular circumstances of individual
Member States which are likely to influence the perception of the relevant public within
those States’ (§ 34).
The legislation and administrative practice of certain Member States can also be taken
into account in this context (i.e. for assessing subjective values), not because of their
normative value, but as evidence of facts that make it possible to assess the perception
of the relevant public in those Member States (judgment of 20/09/2011, T-232/10, ‘Coat
of Arms of the Soviet Union’, § 57). In such a case, the illegality of the EUTM applied
1

Paris Convention of 20 March 1883 (as revised at Stockholm on 14 July 1967)
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for is not the determining factor for the application of Article 7(1)(f) EUTMR, but rather
is of evidential value with regard to the perception of the relevant public in the Member
State(s) in question.
Considering that the specific circumstances of individual Member States may not be
widely known in the European territory, the objection letter should explain these
circumstances clearly in order to make sure that the applicant is able to fully
understand the reasoning behind the objection and is able to respond accordingly.

2

‘Public policy’

2.1

Concept and categories

This objection derives from an assessment based on objective criteria. ‘Public policy’
is the body of all legal rules that are necessary for the functioning of a democratic
society and the state of law. In the context of Article 7(1)(f) EUTMR, ‘public policy’
refers to the body of Union law applicable in a certain area, as well as to the legal
order and the state of law as defined by the Treaties and secondary EU legislation,
which reflect a common understanding of certain basic principles and values, such as
human rights.

The following is a non-exhaustive list of examples of when signs will be caught by this
prohibition:


Trade marks that contradict the basic principles and fundamental values of the
European political and social order and, in particular, the universal values on
which the European Union is founded, such as human dignity, freedom, equality
and solidarity and the principles of democracy and the rule of law, as proclaimed
in the Charter of Fundamental Rights of the European Union (OJ EC C 83/389,
30 March 2010).



On 27/12/2001 the Council of the European Union adopted Common
Position 2001/931/CFSP on the application of specific measures to combat
terrorism (OJ L 344, 28/12/2001, p. 93), later updated by Council Decision
(CFSP) 2015/2430 of 21 December 2015 updating the list of persons, groups and
entities subject to Articles 2, 3 and 4 of Common Position 2001/931/CFSP on the
application of specific measures to combat terrorism (OJ L 334, 22.12.2015, p.
18–21 consolidated version available at http://eur-lex.europa.eu/legalcontent/EN/TXT/?uri=CELEX:32015D2430) which contains a list of individuals
and groups facilitating, attempting to commit or committing terrorist acts in EU
territory. Any EUTM applied for that can be deemed to support or benefit an
individual or a group on the list will be rejected as being against public policy.

3

Accepted principles of morality

This objection concerns subjective values, but these must be applied as objectively
as possible by the examiner. The provision excludes registration as European Union
trade marks of blasphemous, racist, discriminatory or insulting words or phrases, but
only if that meaning is clearly conveyed by the mark applied for in an unambiguous
manner; the standard to be applied is that of the reasonable consumer with average
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sensitivity and tolerance thresholds (judgment of 09/03/2012, T-417/10, ‘¡Que buenu
ye! HIJOPUTA’, § 21).
The concept of morality in Article 7(1)(f) EUTMR is not concerned with bad taste or the
protection of individuals’ feelings. In order to fall foul of Article 7(1)(f) EUTMR, a trade
mark must be perceived by the relevant public, or at least a significant part of it, as
going directly against the basic moral norms of society. It is not sufficient if the trade
mark is only likely to offend a small minority of exceptionally puritanical citizens.
Conversely, a trade mark should not be allowed to be registered simply because it
would not offend the equally small minority at the other end of the spectrum who find
even gross obscenity acceptable. The trade mark must be assessed by reference to
the standards and values of ordinary citizens who fall between those two extremes
(decision of 06/07/2006, R 0495/2005-G – SCREW YOU, § 21).
As stated under “General remarks” above, national legislation and practice of Member
States are indicators to be taken into account in order to assess how certain categories
of signs are perceived by the relevant public in those Member States (judgment of
20/09/2011, T-232/10, ‘Coat of Arms of the Soviet Union’, § 58). However, the Office
shall not object to trade marks by the mere fact that they are in conflict with national
legislation and practice. The national legislation and practice are considered as factual
evidence which enables to assess the perception of the relevant public within the
relevant territory.
Examples of national legislation taken into account as evidence of the trade mark being
contrary to accepted principles of morality:


Use of the symbols and names of unconstitutional parties or organisations is
prohibited in Germany (§ 86a dt. StGB (German Criminal Code), BGBl.
Nr. I 75/1998) and in Austria (§ 1 öst. Abzeichengesetz (Austrian Law on
Insignias), BGBl. Nr. 84/1960 in conjunction with § 1 öst. Verbotsgesetz (Austrian
Prohibition Law), BGBl. Nr. 25/1947).



‘Use of symbols of totalitarianism’ (e.g. the sickle and hammer and the fivepointed red star), specifically in a way to offend the dignity of victims of totalitarian
regimes and their right to sanctity is prohibited in Hungary (Section 335 of Act C
of 2012 on the Criminal Code). See judgment of 20/09/2011, T-232/10, ‘Coat of
Arms of the Soviet Union’.

Raising an objection when a trade mark is contrary to accepted principles of morality
does not exclude, however, that the sign can also be contrary to public policy (e.g. the
trade mark may be perceived by the relevant public as directly against the basic moral
norms of society and at the same time, may contradict the basic principles and
fundamental values of the European political and social order).
The examination of Article 7(1)(f) EUTMR should consider the context in which the
mark is likely to be encountered, assuming normal use of the mark in connection with
the goods and services covered by the application (decision of 06/07/2006,
R 0495/2005-G – SCREW YOU, § 21). Taking account of the goods and services for
which registration of the mark is sought is normally necessary, since the relevant public
may be different for different goods and services and, therefore, may have different
thresholds with regard to what is clearly unacceptably offensive. For example, ‘a
person who is sufficiently interested in [sex toys] to notice the trade marks under which
they are sold is unlikely to be offended by a term with crude sexual connotations’
(decision of 06/07/2006, R 0495/2005-G – ‘SCREW YOU’, § 29).
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Nevertheless, although the Court has held that the goods and services for which
protection is sought are important for identifying the relevant public whose perception
needs to be examined, it has also made it clear that the relevant public is not
necessarily only that which buys the goods and services covered by the mark,
since a broader public than just the consumers targeted may encounter the mark
(judgment of 05/10/2011, T-526/09, ‘PAKI’, § 17-18 respectively). Accordingly, the
commercial context of a mark, in the sense of the public targeted by the goods and
services, is not always the determining factor in whether that mark would breach
accepted principles of morality (judgments of 09/03/2012, T-417/10, ‘¡Que buenu ye!
HIJOPUTA’, § 24; 26/09/2014, T-266/13 ‘Curve’ § 18-19).
There need not be illegality for this part of Article 7(1)(f) EUTMR to be applied: there
are words or signs that would not lead to proceedings before the relevant authorities
and courts, but that are sufficiently offensive to the general public to not be registered
as trade marks (decision of 01/09/2011, R 0168/2011-1 — ‘fucking freezing! by
TÜRPITZ (BILDMARKE)’, § 16). Furthermore, there is an interest in ensuring that
children and young people, even if they are not the relevant public of the goods and
services in question, do not encounter offensive words in shops that are accessible to
the general public. Dictionary definitions will in principle provide a preliminary indication
as to whether the word in question has an offensive meaning in the relevant language
(decision of 01/09/2011, R 0168/2011-1 – ‘fucking freezing! by TÜRPITZ
(BILDMARKE)’, § 25), but the key factor must be the perception of the relevant public
in the specific context of how and where the goods or services will be encountered.
However, the Boards of Appeal took the view that the word ‘kuro’ did not convey to the
Hungarian public the offensive meaning of the word ‘kúró’ (meaning ‘fucker’ in English),
since the vowels ‘ó’ and ‘ú’ are separate letters that are distinct from ‘o’ and ‘u’ and
they are pronounced differently (decision of 22/12/2012, R 0482/2012-1 – ‘kuro’, § 12
et seq.).
There is a clear risk that the wording of Article 7(1)(f) EUTMR could be applied
subjectively so as to exclude trade marks that are not to the examiner’s personal taste.
However, for the word(s) to be objectionable, it (they) must have a clearly offensive
impact on people of normal sensitivity (judgment of 09/03/2012, T-417/10, ‘¡Que buenu
ye! HIJOPUTA’, § 21).
There is no need to establish that the applicant wants to shock or insult the public
concerned; the fact that the EUTM applied for might be seen, as such, to shock or
insult is sufficient (decision of 23/10/2009, R 1805/2007-1 — ‘PAKI’, § 27, confirmed by
judgment of 05/10/2011, T-526/09, ‘PAKI’, § 20 et seq.).
Finally, it is not only signs with ‘negative’ connotation that can be offensive. The banal
use of some signs with a highly positive connotation can also be offensive (e.g.
terms with a religious meaning or national symbols with a spiritual and political value,
like ‘ATATURK’ for the European general public of Turkish origin (decision of
17/09/2012, R 2613/2011-2 – ATATURK, § 31)).
Examples of rejected EUTMAs (public policy and/or morality)

Guidelines for Examination in the Office, Part B Examination
DRAFT

VERSION 1.0

Page 6
01/02/2017

Absolute Grounds for Refusal — Article 7(1)(f) EUTMR

Sign

Relevant
Consumer

Public policy/morality

Case No

R 0176/2004-2

R 0288/2012-2

BIN LADIN

General
consumer

Morality and public policy — the
mark applied for will be
understood by the general
public as the name of the
leader of the notorious terrorist
organisation Al Qaeda; terrorist
crimes are in breach of public
order and moral principles
(para. 17).

CURVE 300

General
consumer

Morality — ‘Curve’ is an
offensive and vulgar word in
Romanian (it means ‘whores’).

CURVE

General
consumer

Morality — ‘Curve’ is an
offensive and vulgar word in
Romanian (it means ‘whores’).
The relevant public is not
limited only to the public to
which the goods and services
covered by the mark are
directly addressed. ‘Curve’
equally offends other persons,
who are confronted with the
sign accidentally without being
interested in these goods and
services (para. 19).

T-266/13

With regard to the word
‘Curve’+ additions
[‘AIRCURVE’], see example
below
in
this
chapter
(R 0203/2014-2).
General
consumer

Morality — ‘fucking’ is an
offensive and vulgar word in
English.

R 0168/2011-1

General
consumer

Morality — ‘HIJOPUTA’ is an
offensive and vulgar word in
Spanish.

T-417/10

General
consumer

Morality — the Hungarian
criminal code bans certain
‘symbols
of
despotism’,
including the hammer and
sickle as well as the 5-pointed
red star symbolising the former
USSR. This law is not
applicable by reason of its
normative value but rather as
evidence of the perception of
the relevant public (paras 592
63) .

T-232/10

2

The Hungarian Criminal Code, in force at the time of the judgment (20/09/2011), has been amended by
Act C of 2012 to now encompass ‘Use of Symbols of Totalitarianism’, used ‘specifically in a way to offend
the dignity of victims of totalitarian regimes and their right to sanctity’ (formerly Section 269/B, now
Section 335 of the Hungarian Criminal Code).
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Sign
PAKI

SCREW YOU

FICKEN

ATATURK

FUCK CANCER

MECHANICAL
APARTHEID

MH17
MH370

Fack Ju Göhte

Relevant
Consumer

Public policy/morality

Case No

General
consumer

Morality — ‘PAKI’ is a racist
insult in English.

T-526/09

General
consumer
(for
goods other than
sex products)

Morality — a substantial
proportion of ordinary citizens in
Britain and Ireland would find
the words ‘SCREW YOU’
offensive and objectionable
(para. 26).

R 0495/2005-G

General
consumer

Morality — ‘FICKEN’ is an
offensive and vulgar word in
German (it means ‘fuck’).

T-52/13

Morality – banal use of signs
with
a
highly
positive
Average
connotation can be offensive
consumer in the
under Article 7(1)(f) EUTMR.
European general
‘ATATURK’ is a national symbol
public of Turkish
of spiritual and political value
origin
for the European general public
of Turkish origin.

R 2613/2011-2

General
consumer

Morality – the word ‘FUCK’ is
not only a ‘slightly rude word’ in
combination with the word
‘CANCER’, but offensive and
indecent, at least for the
English-speaking part of the
trade circles (para. 19).

R 0793/2014-2

General
consumer

Public policy – ‘APARTHEID’
refers to an offensive former
political regime in South Africa
that included state terror,
torture and the denial of human
dignity. The message conveyed
by the sign for computer
games, related publications and
entertainment is contrary to the
European Union’s public policy,
since
it
contradicts
the
indivisible, universal values on
which the Union is founded, i.e.
human
dignity,
freedom,
physical integrity, equality and
solidarity, and the principles of
democracy and the rule of law
(para. 30).

R 2804/2014-5

General
consumer

Morality – acronyms of the
flights. The intent to seek
financial gain from what is
universally accepted to be a
tragic event which has resulted
in the loss of many hundreds of
lives, is unacceptable and
contrary to accepted principles
of morality.

General
consumer

Morality – the term ‘fack ju’ is
slang for the offensive and
vulgar expression ‘fuck you’ in
English.
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Sign

Relevant
Consumer

General
consumer

Public policy/morality

Case No

Public policy and morality –
mafia-type organised crime is a
clear and present threat to the
whole of the EU. The
registrability of the EUTM must
be examined against this
factual
background.
The
semantic content minimizes the
threat of a criminal organisation
by making it a partner for dinner
(‘se sienta a la mesa’) that
makes
the
trade
mark
offensive.

EUTM 5 510 921
11 247 C
(under appeal:
R803/2016-1)

Examples of accepted EUTMAs
Sign

KURO

SCREW YOU

DE PUTA MADRE

Relevant
Consumer

Comment

Case No

That a foreign term, name or
abbreviation
displays
certain
similarities with an offensive word
(like ‘kúró’) is not in itself sufficient
reason to refuse an EUTM
application
(para. 20).
The
Hungarian vowels ‘ò’ and ‘ù’ are
clearly
different
from
the
unaccented vowels ‘o’ and ‘u’.
Furthermore, Hungarian words
never end with an unaccented ‘o’
(paras 15-18).

R 0482/2012-1

A person entering a sex shop is
General consumer unlikely to be offended by a trade
(for sex products)
mark containing crude, sexually
charged language (para. 26).

R 0495/2005-G

General consumer

General consumer

Although ‘puta’ means ‘whore’ in
Spanish, the expression ‘DE PUTA
MADRE’ means ‘very good’ in
Spanish (slang).
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Sign

AIRCURVE

Relevant
Consumer

Specialised public
(medical personnel;
patients
with
breathing disorders)

Comment
The objectionable word ‘Curve’
[‘whore’, ‘slut’ in Romanian] is
seamlessly attached to the English
word ‘AIR’ to form ‘AIRCURVE’,
which, as a whole, is entirely
fanciful in Romanian. Even if the
relevant public understood the
English word ‘AIR’, and analysed
the mark by separating it into two
elements,
the
meaning
of
‘AIRCURVE’ would be ‘air whores’,
which, as a concept, and for
respiratory apparatus, is sufficiently
nonsensical or puzzling to the
extent that it would eclipse any
notion of being offensive (para. 13
et seq.).

Case No

R 0203/2014-2

With regard to the word ‘Curve’ on
its own, see the abovementioned
example in this chapter (T-266/13).

ILLICIT

General consumer

For the goods at issue — rum
(Class 33) — the relevant public will
perceive the sign as provocative,
transgressive, rebellious, but not as
an indicator of criminal origin of the
goods (para. 23).

R 2822/2014-5

General consumer

The mark is considered acceptable
under Article 7(1)(f) EUTMR, as
‘illicit’ is different from something
like ‘counterfeit’. The mark would
be seen as fanciful on the goods
(cosmetics, and perfumes) and it
could be accepted.

EUTM 13 469 523
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