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2. ESTABLISHING THE EVENT OF DISCLOSURE
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1 GENERAL PRINCIPLES



GENERAL PRINCIPLES

Art. 25 CDR - Grounds for invalidity

1. A Community design may be declared

invalid only in the following cases:

[…]

b) if it does not fulfil the requirements of

Articles 4 to 9;



GENERAL PRINCIPLES

Art. 25 CDR - Grounds for invalidity

1. A Community design may be declared

invalid only in the following cases:

[…]

b) if it does not fulfil the requirements of

Articles 4 to 9;

Art. 4 CDR - Requirements for protection

A design shall be protected by a Community 

design to the extent that it is new and has 

individual character […]



GENERAL PRINCIPLES –Novelty, Art. 5 CDR

Before the date…What

Unregistered
community 

design

Registered
community 

design

No identical 

design 
disclosed

…on which the design for which

protection is claimed has first been

made available to the public

…of filing of the application for

registration of the design for which

protection is claimed (or of the

priority date)



GENERAL PRINCIPLES – Individual character, Art. 6 CDR

Before the date…What

Different 

overall 

impression 

from any 

design 

disclosed

…on which the design for which

protection is claimed has first been

made available to the public

…of filing of the application for

registration of the design for which

protection is claimed (or of the

priority date)

Unregistered
community 

design

Registered
community 

design



GENERAL PRINCIPLES –Preliminary steps

Step 1 – Art. 7 (1) CDR

The invalidity applicant must prove the event of disclosure



GENERAL PRINCIPLES –Preliminary steps

Step 1 – Art. 7 (1) CDR

The invalidity applicant must prove the event of disclosure

Step 2 – Art. 7(1 - second half), (2) and (3) CDR

The holder of the contested Community design can claim an 

exception to disclosure

(14/03/2018, T-651/16, Footwear, EU:T:2018:137, § 48). 



2 ESTABLISHING THE 
EVENT OF DISCLOSURE



ESTABLISHING THE EVENT OF DISCLOSURE – The prior invoked design

It is immaterial whether or not an ‘earlier design’ within the

meaning of Article 3(a) CDR enjoys or enjoyed legal

protection (as a design, trade mark, copyright work, patent, utility

model or otherwise)

(21/05/2015, T-22/13 & T-23/13, UMBRELLAS, EU:T:2015:310, § 24). 



ESTABLISHING THE EVENT OF DISCLOSURE – The prior invoked design

Should be identified and reproduced precisely and in its entirety
(21/09/2017, C-361/15 P& C-405/15 P, Shower drains, EU:C:2017:720, § 65). 

Prior design Contested design

10/03/2008, R 586/2007-3, Barbecues



?
ESTABLISHING THE EVENT OF DISCLOSURE – The prior invoked design



ESTABLISHING THE EVENT OF DISCLOSURE – The prior invoked design

Is it reproduced precisely ?



ESTABLISHING THE EVENT OF DISCLOSURE – The prior invoked design

Is it reproduced precisely ?



ESTABLISHING THE EVENT OF DISCLOSURE –Sources of disclosure

Art. 7 CDR – Disclosure
For the purpose of applying Articles 5 and

6, a design shall be deemed to have been

made available to the public if it has

been:

• published following registration;

• exhibited;

• used in trade;

• or ‘otherwise disclosed’ […]



ESTABLISHING THE EVENT OF DISCLOSURE –Sources of disclosure

Evidence are not conclusive in themselves, may yet contribute to establishing the

event of disclosure in combination with other items (22/06/2010, T-153/08,

EU:T:2010:248, Communications equipment)



ESTABLISHING THE EVENT OF DISCLOSURE –Sources of disclosure

Evidence are not conclusive in themselves, may yet contribute to establishing the

event of disclosure in combination with other items (22/06/2010, T-153/08,

EU:T:2010:248, Communications equipment)

Disclosure anywhere in the world
(14/03/2018, T-651/16, Footwear, EU:T:2018:137, § 67)



ESTABLISHING THE EVENT OF DISCLOSURE –Sources of disclosure

Evidence are not conclusive in themselves, may yet contribute to establishing the

event of disclosure in combination with other items (22/06/2010, T-153/08,

EU:T:2010:248, Communications equipment)

Disclosure anywhere in the world
(14/03/2018, T-651/16, Footwear, EU:T:2018:137, § 67)

Evidence not in the language of the proceedings must be translated within 2

months



Official publication: the date of publication can also be identified by the reference 

to the relevant INID code 

ESTABLISHING THE EVENT OF DISCLOSURE –Sources of disclosure –Official publications

INID code 



ESTABLISHING THE EVENT OF DISCLOSURE –Sources of disclosure

Exhibitions: Exhibiting a design at a trade fair exhibition



ESTABLISHING THE EVENT OF DISCLOSURE –Sources of disclosure

Exhibitions: Exhibiting a design at a trade fair and

exhibition

Evidence: any document able to prove that the design has

been exhibited in the fair (a list of participants, a plan of

stands, leaflets, pictures…)



ESTABLISHING THE EVENT OF DISCLOSURE –Sources of disclosure

Use in trade:

Disclosure of a design can be the result of use in trade even where there is no

proof that the products in which the earlier design is incorporated have actually

been produced or put on the market
(21/05/2015, T-22/13, UMBRELLAS, ECLI:EU:T:2015:310, § 36).



ESTABLISHING THE EVENT OF DISCLOSURE –Sources of disclosure

Use in trade:

Disclosure of a design can be the result of use in trade even where there is no

proof that the products in which the earlier design is incorporated have actually

been produced or put on the market
(21/05/2015, T 22/13 &amp; T 22/13, UMBRELLAS, ECLI:EU:T:2015:310, § 36).

It may be sufficient that the products were offered for sale in catalogues

(22/10/2007, R 1401/2006 3, ORNAMENTACIÓN, § 25), imported from a country outside the

European Union (14/06/2011, T 68/10, Watches, EU:T:2011:269, § 31-32) or were the object of an

act of purchase between two European operators (09/03/2012, T 450/08, Phials,

EU:T:2012:117, § 30-45).



ESTABLISHING THE EVENT OF DISCLOSURE –Sources of disclosure

Use in trade:

Disclosure of a design can be the result of use in trade even where there is no

proof that the products in which the earlier design is incorporated have actually

been produced or put on the market
(21/05/2015, T 22/13 &amp; T 22/13, UMBRELLAS, ECLI:EU:T:2015:310, § 36).

It may be sufficient that the products were offered for sale in catalogues

(22/10/2007, R 1401/2006 3, ORNAMENTACIÓN, § 25), imported from a country outside the

European Union (14/06/2011, T 68/10, Watches, EU:T:2011:269, § 31-32) or were the object of an

act of purchase between two European operators (09/03/2012, T 450/08, Phials,

EU:T:2012:117, § 30-45).

Evidence: catalogues (also extracts), invoices…



ESTABLISHING THE EVENT OF DISCLOSURE –Sources of disclosure 

Otherwise disclosed: Invoices



ESTABLISHING THE EVENT OF DISCLOSURE –Sources of disclosure from Internet

CP10 Common Practice –
Criteria for assessing disclosure of designs on the internet 
(https://euipo.europa.eu/tunnel-web/secure/webdav/guest/document_library/News/cp10/CP10_en.pdf)

Evidence:



ESTABLISHING THE EVENT OF DISCLOSURE –Sources of disclosure from Internet

WEBSITES

Evidence: Printout or a Screenshot 

URL address + representation of the 

earlier invoked design + relevant date



ESTABLISHING THE EVENT OF DISCLOSURE –Sources of disclosure from Internet



ESTABLISHING THE EVENT OF DISCLOSURE –Sources of disclosure from Internet

WEBSITE ARCHIVING 

SERVICES - «WayBack

Machine» 



ESTABLISHING THE EVENT OF DISCLOSURE –Sources of disclosure from Internet

WEBSITE ARCHIVING 

SERVICES - «WayBack

Machine» 

Evidence: URL address + 

screenshot showing the 

earlier invoked design + 

relevant date



ESTABLISHING THE EVENT OF DISCLOSURE –Sources of disclosure from Internet

AMAZON

Evidence: printouts 

showing the earlier design + 

URL address visible in the 

printout + product 

information (ASIN + date of 

first availability) 

(27/02/2018, T-166/15, Sacs pour ordinateurs portables, EU:T:2018:100, § 78). 



ESTABLISHING THE EVENT OF DISCLOSURE –Sources of disclosure from Internet

AMAZON



ESTABLISHING THE EVENT OF DISCLOSURE –Sources of disclosure from Internet

ARTICLES

Evidence: printouts 

showing the earlier design 

+ URL address visible in 

the printout + date of 

publication 



?
ESTABLISHING THE EVENT OF DISCLOSURE – The prior invoked design



ESTABLISHING THE EVENT OF DISCLOSURE –Sources of disclosure from Internet

Will this evidence on disclosure of an 

earlier design be accepted?



ESTABLISHING THE EVENT OF DISCLOSURE –Sources of disclosure from Internet

SOCIAL MEDIA

Evidence: printouts or 

screenshots showing a clear 

image of the relevant design 

+ URL address + date of 

publication + any  other 

relevant information (the 

‘popularity’ indicators, views, 

likes…)



ESTABLISHING THE EVENT OF DISCLOSURE –Sources of disclosure from Internet

SOCIAL MEDIA

Evidence: printouts or 

screenshots showing a 

clear image of the relevant 

design + URL address + 

date of publication + any  

other relevant information 

(the ‘popularity’ indicators, 

views, likes…)



ESTABLISHING THE EVENT OF DISCLOSURE –Sources of disclosure from Internet

YOUTUBE

Evidence: printouts or 

screenshots showing a clear 

image of the relevant design 

+ URL address + date of 

publication of the video + 

any  other relevant 

information (the ‘popularity’ 

indicators, views, likes…)



ESTABLISHING THE EVENT OF DISCLOSURE –Sources of disclosure from Internet

Google search list



3 EXCEPTIONS



EXCEPTIONS –Safeguard clause

Art. 7 (1) CDR
1. […] except where these events could

not reasonably have become known in

the normal course of business to the

circles specialised in the sector

concerned, operating within the

Community […].



EXCEPTIONS –Safeguard clause



EXCEPTIONS – Grace period

Art. 7 (2) CDR

Disclosure of the Community design within

12 months preceding the date of filing or

the priority date of the contested

Community design will not be taken into

consideration if it was made by:

• the designer, or

• its successor in title



EXCEPTIONS – Grace period

Art. 7 (2) CDR

Disclosure of the Community design within

12 months preceding the date of filing or

the priority date of the contested

Community design will not be taken into

consideration if it was made by:

• the designer, or

• its successor in title

The holder must therefore establish
that it is either:

• the creator of the design upon which the

application is based, or

• its successor in title



?
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