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i. Criteria to identify situations favouring mediation or other ADR solutions

1. Nature of the cause:

• Judgement difficult to enforce

• The dispute only represents a part of other underlying /not expressed conflicts.

• Need of a tailored approach that recognises and validates the underlying emotional issues

driving the case and therefore produces a more complete resolution.

• Possibility of a coexistence of rights, once the markets of both parties have been

considered, taking into account territories, goods and services.



i. Criteria to identify situations favouring mediation or other ADR solutions

2. Favourable legal framework conditions:

• No impediment or obstacle to the parties being referred to mediation at this stage of the

proceedings.

• Other pending proceedings involving the same parties or one of the parties on the same or

cross related issues.

• It is highly probable that (a) third party/ies will be required to join the action.

• Existence of a mediation clause regulating potential dispute resolution.



ii. Procedural steps of the mediation process 

Initiation

• Request by 
parties

• Proposal of 
repporteur

• Selecting the 
mediator

Preparation

• Pre-mediation 
planning

• Contacts with 
parties

Mediation day

• Opening 
session

• Caucuses

• Intermittent 
joint sessions

• Concluding



ii. Procedural steps of the mediation process : INITIATION

Unilateral request

• One of the parties asks for mediation

• Request is transmitted to the other party

• Proposal to mediate the dispute is either accepted or declined

• If accepted, the mediation process is triggered

• If declined, ordinary appeal proceedings resume



ii. Procedural steps of the mediation process: INITIATION 

Joint request

• Both parties agree to mediate

• A request is sent to the ADRS

• Parties agree jointly on a mediator/co-mediators and may be guided by the ADRS

• Proceedings at the EUIPO are suspended pending the mediation process



ii. Procedural steps of the mediation process : INITIATION

Proposal of rapporteur

• Rapporteur in appeal proceedings selects those appropriate for mediation

• Communication sent to both parties proposing mediation

• If accepted by both parties, the process will continue in the same way as with a

joint request

• If declined by one or both parties, ordinary appeal proceedings resume



ii. Procedural steps of the mediation process : INITIATION 

Choice of mediator 

• List of EUIPO mediators + bios available on EUIPO website

• ADR Service can help in the selection



ii. Procedural steps of the mediation process : PREPARATION 

Pre-mediation planning
Mediator sends the parties a letter of introduction:

• Requesting selection of the mediation venue (or online)

• Asking for a range of available dates within a certain timeframe for the mediation

• Requiring identification of attendees at the mediation

• Recommending that business decision-takers be present (authority to bind)

• Attaching the mediation agreement (including confidentiality annex) for signature

• Setting timeframe for receiving a summary of the case



ii. Procedural steps of the mediation process : PREPARATION 

Pre-mediation contacts
Mediator calls parties (representatives) individually:

• Follows up on the letter of introduction, clarifying and responding to questions

• Explains how the mediation process will unfold on the selected day (emphasizing

the need to block the entire day)

• The mediator will explore important points of the case summary, with key

background issues such as:

• History of previous negotiations (including offers made)

• Party’s ideas for settlement



ii. Procedural steps of the mediation process  : PREPARATION

Pre-mediation contacts
Several calls with the representatives and their clients may be necessary to:

• Ensure that the right people will attend the mediation and remain available

• Establish rapport and trust with the parties and their representatives

• Drive the process efficiently, professionally and impartially

• Get the parties to try to shift their focus from past grievances to forward looking

possible solutions

• Coach the parties how to get the best out of the mediation process



ii. Procedural steps of the mediation process : MEDIATION DAY 

MEDIATION DAY

1. Initial joint session

2. Alternating individual private sessions with the parties

3. Possible intermittent joint sessions (particularly as bargaining progresses)

4. Concluding the mediation process



ii. Procedural steps of the mediation process : MEDIATION DAY 

1. Initial joint session

• Mediator explains his/her role and sets the ground rules for the day

• Parties make opening statements

• Initial comments and discussion

• Mediator draws up a list of issues with the parties



ii. Procedural steps of the mediation process : MEDIATION DAY 

2. Private sessions

• Exploration phase

• Bargaining/negotiation/offers phase

=> CONFIDENTIALITY needs to be carefully managed!



ii. Procedural steps of the mediation process : MEDIATION DAY

3. Intermittent joint sessions

• Advanced bargaining

• Acknowledging progress

• Overall picture and making the pie bigger

• Joint problem solving



ii. Procedural steps of the mediation process : MEDIATION DAY 

4. Concluding

• Drafting heads of the agreement –> don’t leave without getting key points agreed on in

writing

• Finalising detailed settlement terms (lawyers)

• Next steps

• Mediator destroys all notes

• Agreement - formal closure of IP litigious proceedings (resume and withdrawal)

• No agreement – resume proceedings



iii. Useful EUIPO resources

ADR webpage https://euipo.europa.eu/ohimportal/en/adr-service

https://euipo.europa.eu/ohimportal/en/adr-service


iii. Useful EUIPO resources

Types of ADR services



iii. Useful EUIPO resources

Mediators CV



iii. Useful EUIPO resources

Model ADR Contractual clauses



iii. Useful EUIPO resources

ADR Networks



iii. Useful EUIPO resources

ADR Pledge



iii. Useful EUIPO resources

ADR Brochure



iii. Useful EUIPO resources

Mediation Brochure
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