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Decision

Summary of the facts

By an application filed on 27 September 2019, European Flipper / Pinball Factory
GmbH (‘the applicant’) sought to register the figurative mark

for the following list of goods and services:
Class 11 — Camping stoves;
Class 12 — Camping cars; Mobile homes [caravans]; Camper vans; Camping vehicles;

Class 20 — Furniture for camping; Camp beds; Camping tables; Camping mattresses; Metal
furniture and furniture for camping;

Class 21 — Camping grills;
Class 39 — Rental of recreational vehicles.

The application was published on 3 October 2019.

On 3January 2020, Volkswagen Aktiengesellschaft (‘the opponent’) filed an
opposition against the registration of the published trade mark application for all
the goods and services applied for.

The grounds of opposition were those laid down in Article 8(1)(b) EUTMR.
The opposition was based on the following earlier rights:

a) EUTM registration No 10 511 591 for the 3D mark

filed on 6 December 2011, registered on 18 April 2012 and duly renewed for
the following goods and services on which the opposition is based:

Class 12 — Vehicles for locomotion by land, air, water or rail and parts thereof, included in
Class 12; Motorised land vehicles; Motors and drives for land vehicles; Power sets for land
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vehicles; Couplings for land vehicles; Chassis for land vehicles; Vehicle superstructures for
land vehicles; Tyres, solid, for vehicle wheels; Inner tubes for tyres; Non-skid devices for
vehicles tires; Repair outfits for inner tubes; Adhesive rubber patches for repairing tyre inner
tubes; Tyres for vehicle wheels; Studs for tires (tyres); Anti-skid chains, snow chains;
Vehicle wheel rims; Solid rubber tyres for vehicle wheels; Vehicle wheels; Wheel hubs for
cars; Shock absorbers for vehicles; Shock absorbing springs for vehicles; Head-rests for
vehicle seats; Vehicle seats; Rear view mirrors; Anti-theft alarms for vehicles, anti-theft
devices for vehicles; Motor cars, Automobiles, Locomotives, Motor buses, Lorries,
Caravans, Trailers and semi-trailers for vehicles, Trailer hitches for vehicles; Tractors;
Motorcycles, bicycles, two-wheeled vehicles, mopeds, scooters (vehicles), chair lifts, cable
cars, cable conveyor apparatus and installations, wheelchairs, carts, shopping trolleys,
baggage trolleys, omnibuses, aeroplanes, seaplanes, aircraft, boats, ferries, ships, yachts;

Class 16 — Paper, cardboard and goods made from these materials, included class 16; Printed
matter; Items for bookbinding; Photographs; Stationery; Adhesives for stationery or
household purposes; Artists' materials; Paint brushes; Typewriters, writing implements and
office requisites, except furniture; Instructional and teaching materials (not apparatus);
Plastic materials for packaging, included in Class 16; Printers' type; Printing blocks; Atlases,
calenders, geographical maps, publications (documents), printed advertising material and
printed advertisements, ball-point pens and pencils, pennants and flags of paper, napkins of
paper;

Class 35 — Retail and wholesale services in relation to motor vehicles, motor vehicle parts
and motor vehicle accessories; Retail and wholesale mail order services in relation to motor
vehicles, motor vehicle parts and motor vehicle accessories; Retail and wholesale mail order
services in relation to motor vehicles, motor vehicle parts and motor vehicle accessories,
retail and wholesale services by means of teleshopping programmes in relation to motor
vehicles, motor vehicle parts and motor vehicle accessories; Assortment (other than
transport) of various motor vehicles, motor vehicle parts or various motor vehicle
accessories, for others, to enable consumers to view and purchase these goods easily in a
retail sales outlet; Arranging of contracts, for others, for the buying and selling of motor
vehicles, motor vehicle parts and/or motor vehicle fittings; Business administration and
organisational administration of vehicle fleets, for others; Presentation of goods on
communications media, for retail purposes; Provision of auctioneering services on the
Internet; Providing information and consultancy for consumers in trade and business affairs
(consumer consultancy); Administrative processing of orders (office functions); Arranging of
contracts, for others, for the buying and selling of goods; Consultancy and assistance with
regard to the management and organisation of commercial and business enterprises; Billing
and invoice management, for others; Computerised file managing; Advertising; Business
management; Business administration; Office functions; Personnel recruitment, personnel
management consultancy, business consultancy, public relations, radio and television
advertising, arranging of trade fairs for commercial and advertising purposes, collating and
compiling subject-related press articles;

Class 37 — Conversion, repair, servicing, stripping, maintenance, care, cleaning and painting
of vehicles, motors and engines, and all parts therefor, for others, vehicle repair; Custom
conversion of motor vehicle bodies, chassis, motors and engines (tuning), included in
Class 37.

Class 39 — Transport; Packaging and storage of goods; Travel arrangement; Towing, taxi
transport, motor vehicle transport; Rental of vehicles, in particular automobiles, transport of
persons, in particular by bus; Freight brokerage services; Delivery of goods and parcels;
Traffic information services; Controlling of fleet vehicles using navigational and positioning
apparatus;

Class 41 — Education; Providing of training; Entertainment; Sporting and cultural activities;
Arranging and conducting of cultural and/or sporting events, promotion of up-and-coming
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b)

talent through providing of training and further training, arranging and conducting of
colloquiums, conferences, congresses, symposiums, seminars and workshops (providing of
training), organising exhibitions for cultural and educational purposes, producing television
and radio programmes, radio and television entertainment, film showings in cinemas,
presentation of live performances, conducting games on computer networks and on the
Internet, providing museum facilities (presentations, exhibitions), musical performances,
orchestra services, arranging of sports competitions, arranging of lotteries and games of
chance; Theatre productions, Publication of periodicals and books in electronic form, Also
on the Internet, Circus performances, Publication of books.

International trade mark registration No 922 784 for the 3D mark

designating the European Union registered on 18 September 2006 and duly
renewed for the following goods and services on which the opposition is
based:

Class 12 — Motorized land vehicles and their parts (included in this class), engines for land
vehicles, tires for vehicle wheels, rims for vehicle wheels, complete vehicle wheels and their
parts for land vehicles, motorized vehicles for children, motorized scooters (vehicles for
children) and motorized automobiles for children (vehicles for children); non-motorized
vehicles for children, non-motorized scooters (vehicles for children);

Class 14 — Goods of precious metals and their alloys or coated therewith, included in this
class; jewellery, including tie pins, cuff links, pins (jewellery); key rings (trinkets or fobs)
made of precious metals; chronometrical instruments, including wristwatches and stop-
watches and pocket watches; cases for clock- and watchmaking, cigarette cases made of
precious metals; precious stones;

Class 16 — Printed matter; typewriters; pens and office articles (excluding furniture);
instructional and teaching material (except apparatus); geographical maps, printed
publications, printed advertising articles and advertising materials; ball-point pens and
pencils;

Class 18 — Goods made from leather and imitations of leather (included in this class); skins
and fur; trunks (luggage); umbrellas, parasols; whips, harness for animals; including valises,
bags (included in this class), especially travelling, briefcases and handbags, briefcases,
pocket wallets, key cases;

Class 20 — Furniture, mirrors, picture frames; including beds, racks (furniture); cupboards,
desks (furniture), seats, armchairs, sofas, high chairs for babies and infant walkers, coat
hangers, bolsters; goods (included in this class) of wood, cork, reed, cane, wicker, horn,
bone, ivory, whalebone, shell, amber, mother-of-pearl, meerschaum and substitutes for all
these materials, or of plastics; sleeping bags for camping; casks, not of metal; packaging
containers of plastic; containers, not of metal, for liquid fuel; inflatable publicity objects
(included in this class);
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Class 21 — Household or kitchen utensils and containers (not of precious metal or coated
therewith); including portable cold-boxes, non-electric; picnic baskets including dishes; toilet
cases; boxes of metal for dispensing paper towels; combs and toilet sponges; brushes (except
paint brushes), material for brush-making, cleaning instruments (hand-operated), unworked
or semi-worked glass (except building glass); chamois leather for cleaning; glassware,
porcelain and earthenware (included in this class); including signboards of porcelain or glass,
(flower) vases; heat-insulated containers for beverages, thermally insulated containers for
food;

Class 25 — Clothing, footwear, headgear for wear; including trousers, pants, T-shirts, polo-
shirts, coats, jackets (clothing), combinations (clothing), caps (headwear), gloves (clothing),
footwear, shoes, neckerchiefs, neckties, scarves, shawls;

Class 28 — Scale model vehicles, especially scale model automobiles and toy automobiles;
playing cards; stuffed toy animals and other stuffed toys; apparatus for electronic games
(including video games) other than those adapted for use with external screens or monitors;

Class 30 — Coffee, tea, cocoa, sugar, rice, tapioca, sago, artificial coffee; flour and
preparations made from cereals (except foodstuffs for animals); bread, pastry and
confectionery, edible ices; honey, treacle; fruit sauce; yeast, baking-powder; salt for
consumption; mustard; vinegar, sauces (seasonings); spices; ice for refreshment;

Class 35 — Retail and wholesale services concerning motor vehicles and their parts and
fittings, retail and wholesale services for mail-order business concerning motor vehicles and
their parts and fittings, retail and wholesale services via the Internet concerning motor
vehicles and their parts and fittings, retail and wholesale services via teleshopping
concerning motor vehicles and their parts and fittings; the bringing together (excluding the
transport thereof), for the benefit of others, of a variety of motor vehicles and their parts and
fittings, enabling customers to view and purchase them; negotiation of contracts, for the
benefit of others, for the sale and purchase of motor vehicles and their parts and fittings;

Class 37 — Reconstruction, repair, servicing, dismantling, cleaning, maintenance and
varnishing of vehicles and their parts and motors and their parts, including vehicle repair in
the course of vehicle breakdown services; refinement and tuning of automobiles (included in
this class).

The opponent claims that the earlier marks enjoy a high degree of recognition
among the relevant public in connection with, at least, ‘vehicles’ in Class 12. As
evidence the opponent submitted an excerpt from the Internet consisting of a
Wikipedia article about the VVolkswagen Type 2.

By decision of 1 February2021 (‘the contested decision’), the Opposition
Division rejected the opposition in its entirety and the EUTM application was
allowed to proceed for all the goods and services applied for. The Opposition
Division gave, in particular, the following grounds for its decision:

Since the earlier marks’ figurative elements are identical, the examination of
the opposition will focus on both earlier marks at the same time.

The contested ‘camping stoves’ in Class 11 are portable cookers powered by
gas canisters, designed to be used for cooking while camping. These pieces
of cooking equipment are similar to ‘kitchen utensils and containers’ in
Class 21 of the earlier mark b), as they usually coincide in producer, relevant
public and distribution channels. It is quite common that the producers of
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portable cookers also manufacture kitchen utensils made to fit the size of
such cookers.

In Class 12, the contested ‘camping cars; mobile homes [caravans]; camper
vans; camping vehicles are included in the broad category ‘vehicles for
locomotion by land’ covered by earlier trade mark a). Therefore, they are
identical.

In Class 20, the contested ‘furniture for camping; camp beds; camping tables;
metal furniture and furniture for camping’ are included in the broad category
‘furniture’ covered by earlier trade mark b). Therefore, they are identical.

The contested ‘camping mattresses’ are similar to ‘sleeping bags for
camping’ in Class 20 covered by earlier mark b), as these goods are
frequently sold through the same outlets. They target the same consumers,
who might use them in conjunction and simultaneously for the same purpose,
or decide to use one instead of the other, being in competition.

In Class 21, the contested ‘camping grills’ are portable frames of thin metal
bars on which food can be cooked over a fire in the open air. These cooking
accessories are included in the broad category, or overlap with, ‘kitchen
utensils’ covered by earlier trade mark b). Therefore, they are identical.

In Class 39, the contested ‘rental of recreational vehicles’ is included in the
broad category ‘rental of vehicles’ covered by earlier trade mark a).
Therefore, they are identical.

The goods and services are directed at the public at large. The degree of
attention vary from average to high, depending on the specialised nature of
the goods and services, the frequency of purchase and their price. Taking into
consideration the price of vehicles and, in particular of camper vans,
consumers are likely to pay a higher degree of attention than for less
expensive purchases. The consumer will be informed, taking all relevant
factors into consideration, for example, price, consumption, insurance costs,
personal needs or even prestige. The same would apply for the rental of such
vehicles.

The earlier marks are the true-to-life depiction of a camper van, or bus, from
five different perspectives which, taken individually, are distinctive, at most,
to a very low degree in relation to vehicles and the rental of vehicles. The
earlier marks enjoy a ‘presumption of validity’. ‘In proceedings opposing the
registration of an EUTM, the validity of national marks may not be called
into question. The characterisation of a sign as descriptive or generic is
equivalent to denying its distinctive character’ (24/05/2012, C-196/11 P, F1-
Live, EU:C:2012:314, 8 40-41). This also applies to international
registrations. In relation to accessories for camping in the open air as well as
furniture and other household and kitchen utensils, these elements have a
normal degree of distinctiveness.
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The contested mark contains a depiction of the front view of a vehicle in
white over a yellowish circle. This depiction is distinctive to a very low
degree for the goods and services in Classes 12 and 39. It has an average
degree of distinctiveness for the goods in Classes 11, 20 and 21. The
contested sign also contains the verbal element ‘Cultcamper’ which will be
split by the relevant public into elements that suggest a concrete meaning, or
that resemble words that they already know. Therefore, it can be assumed that
at least the English-speaking consumer will perceive the single verbal
element as the words ‘Cult’ and ‘camper’, where ‘Cult” will be perceived as
‘something regarded as fashionable or significant by a particular group’ and
‘camper’ as ‘a vehicle equipped for camping out’ (see Collins English
Dictionary). Therefore, the contested sign would be perceived as a reference
to a camping vehicle, which is greatly admired or regarded as fashionable.

Consequently, at least for the English-speaking consumer, the verbal element
‘Cultcamper’ is non-distinctive in relation to vehicles and the rental of
vehicles, and it has a low degree of distinctiveness in relation to camping
equipment. For a substantial part of the public, the verbal element
‘Cultcamper’ is meaningless and enjoys an average degree of distinctiveness.
When signs consist of both verbal and figurative components, in principle,
the verbal component of the sign usually has a stronger impact on the
consumer than the figurative component. For the non-English-speaking part
of the public, the verbal element ‘Cultcamper’ is the most distinctive
element. The contested sign also includes the peace symbol in the centre of
the figurative element. However, due to its size, it is not noticeable at first
sight and thus, it is likely to be disregarded by the relevant public and it will
not be taken into consideration for the purposes of comparison.

Visually, the signs coincide in a front perspective of a vehicle, with rounded
front lights, a V-shaped bonnet and a divided windshield. However, they
differ in the earlier marks’ remaining four perspectives of a vehicle which
have no counterparts in the contested sign. The signs differ in the verbal
element ‘Cultcamper’ and in the stylisation of the contested sign, which has
no counterparts in the earlier marks. Therefore, the signs are at most similar
to a low degree.

Aurally, purely figurative signs are not subject to a phonetic assessment. As
one of the signs is purely figurative, it is not possible to compare them
aurally.

Conceptually, the signs will be associated with, at most, the front perspective
of a camper van or bus. This concept will be reinforced with the meaning of
the contested sign’s verbal element, at least for the English-speaking public.
However, taking into account the distinctive character of each element in
relation to the specific goods and services, this coincidence cannot lead to
more than an average degree of conceptual similarity.
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According to the opponent, the earlier marks enjoy a high degree of
recognition among the relevant public in connection with, at least, vehicles in
Class 12. The opponent submitted an excerpt from the Internet consisting of a
Wikipedia article about the VVolkswagen Type 2. The evidence provided only
shows the manufacturing background of a specific van model but not of the
sign as applied for, nor in reference to the recognition in the relevant
geographical area and in relation to the relevant goods and services. Hence, it
does not demonstrate that the earlier marks acquired a high degree of
distinctiveness through use. Consequently, the assessment of the
distinctiveness of the earlier marks will rest on their distinctiveness per se
which must be seen as very low for ‘vehicles for locomotion by land’ and
‘rental of vehicles’ in Classes 12 and 39 and normal for the remaining goods
and services in relation to which they have no meaning from the perspective
of the public in the relevant territory.

The public is likely to have a higher degree of attention for the goods and
services in Classes 12 and 39. The similarities between the signs concern
elements that are not distinctive. Therefore, the similarities are not sufficient
to lead to a likelihood of confusion on the part of the public. In relation to the
substantial part of the public who do not grasp any meaning from the verbal
element of the contested sign, the similarities concerning the figurative
element are overwhelmed by the contested sign’s additional verbal element
‘Cultcamper’, which is meaningless and has an average degree of
distinctiveness. For the English-speaking part of the public, while the
additional verbal element of the contested sign is equally non-distinctive, the
visual differences are sufficient to avoid the confusion between the signs in
relation to these goods and services. The signs only coincide vaguely in one
of the earlier marks’ five elements. Furthermore, likelihood of confusion is
also excluded on the grounds of the very low degree of distinctiveness of the
earlier marks in relation to these goods and services. With regard to a trade
mark with a weak distinctive character, and which thus has a lesser capacity
to identify the goods or services for which it has been registered as coming
from a particular undertaking, the degree of similarity between the signs
should be high to justify a likelihood of confusion, or this would risk granting
excessive protection to that trade mark and its proprietor. In the present case,
the very low degree of distinctiveness of the earlier marks, together with the
insufficient similarities between the signs and the public’s high degree of
attention, will help the consumers to safely distinguish the signs.

The figurative elements are distinctive for the goods in Classes 11, 20 and 21
for the substantial part of the public who do not grasp any meaning from the
contested sign’s verbal element. This additional distinctive verbal element,
‘Cultcamper’, plays an important role in differentiating the signs since the
public tends to refer to the signs by their verbal elements than by describing
their figurative elements. For the English-speaking part of the public,
although the contested sign’s additional verbal element has a low degree of
distinctiveness for the goods in Classes 11, 20 and 21, the similarities
between the signs are still not sufficient for a likelihood of confusion. The
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signs only coincide in one of the five elements that compose the earlier marks
and the fact that the contested sign includes a verbal element, albeit weak,
will not go unnoticed by this part of the public.

On 1 April 2021, the opponent filed an appeal against the contested decision,
requesting that the decision be entirely set aside.

On 1 June 2021, the opponent submitted its statement of grounds of the appeal
together with additional evidence.

The applicant did not submit any observations in reply.

Submissions and arguments of the opponent

The arguments raised in the statement of grounds may be summarised as follows:

A phonetic comparison is not possible as the earlier marks do not contain
word elements that could serve as the subject of aural reproduction.

Conceptually, the marks to be compared coincide in the fact that they all
depict (among others) the front view of a bus. In the contested mark the word
‘Cultcamper’ clearly refers to the visual element by describing its nature (a
camping bus that has acquired a certain ‘cult status’).

The verbal element of the contested mark ‘Cultcamper’ should not be
considered as having a relevant impact on the overall visual impression given
by the contested mark as it is located on the right hand side (i.e. in the rear
part of the mark) where the customer’s attention usually is lowest; it does not
have any significant characteristics which could justify assuming that the
average customer would nonetheless concentrate on this part of the mark; it
is a purely descriptive term that describes the (distinctive) logo of the bus’s
front view. A bus is also often referred to as a ‘Camper’, specifically if it is
intended to be used as a motorhome of some sort and it is, therefore,
descriptive of the depiction of the figurative element of a camping bus as
well as of the goods and services applied for and thus has to be considered
non-distinctive.

‘Cult Camper’ expressly refers to the VVolkswagen campers commonly known
as ‘Bulli’. Consequently, the term is not only descriptive, it also explicitly
alludes to vehicles of a certain, distinctive form that enjoy a high degree of
recognition on the market and that commercially originate from the
opponent.

Hence, it is justified to deviate from the generally applicable principle that
word elements are usually considered more dominant than visual elements in
combined word/figurative marks. In the present case, the visual presentation
and characteristics come to the fore against the descriptive verbal elements.
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The contested mark is clearly characterised by the figurative element. This is
all the more true as said visual element is not only located in the beginning,
but it also draws the average customer’s attention by its concrete visual
representation (bus located in the centre of an ochre circle to where the gaze
is therefore automatically drawn to — like with a target circle). The bus is
clearly more dominant than the remaining elements due to its position and
nature (distinctiveness).

The front of the bus is characterised by the horizontally split windscreen, the
rectangular base shape with slightly rounded edges, the circular headlights,
the circular peace sign (logo) in the middle and the curved V-shape on the
bonnet. All of these elements give the bus applied for as an element of the
contested mark a very distinctive character that distinguishes it from front
views of other buses. However, all of these very distinctive characteristics
coincide exactly with the distinctive characteristics of the opponent’s marks.

The contested mark evidently adopts the front view of the shape/ us design of
the opponent’s marks and copies it in an identical manner. The location of
the famous VWIlogo is chosen to position the peace-sign — a simple
substitution of one circular logo by another.

The relevant public will recognise the opponent’s marks in the dominant
element of the contested mark and assume the opponent is commercially
responsible for the products offered and sold under the latter. The marks are
visually highly similar.

The earlier marks possess a high degree of inherent distinctiveness due to
their characteristics. The earlier marks enjoy a rather high degree of
recognition and attention amongst the relevant public as Volkswagen AG is
Europe’s biggest car manufacturer and is known to the public.

The famous bus design is widely known and the subject of widespread fan
activities. It is assumed that the status of Volkswagen’s bus design is
commonly known. Further evidence in support of the increased
distinctiveness/well-known character of the ‘T1’ (the two earlier marks
invoked) are submitted:

»  Enclosure 2: a Wikipedia article that summarises the facts;

» Enclosure 3: Excerpt from www.fernsehserien.de that references a
documentation named Bulli-Manie — Leben fir den Kult-Bus; this
documentation covers five episodes and illustrates how a British Fan
refurbishes the well-known VW Bus (T1);

« Enclosure 4: Screenshots for fan events focusing on the VW Bus (T1)
with exemplary depictions of the bus’ distinctive front.

All the goods and services concerned are either identically or at least in a
highly similar manner covered by the earlier marks.
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— Even if the findings pertaining to the signs only having a low degree of visual
similarity were correct, a risk of confusion is still evident on the basis of the
remaining factors and the overall assessment to be carried out on these.

Reasons

The appeal complies with Articles 66, 67 and Article 68(1) EUTMR. It is
admissible.

In accordance with Article 8(1)(b) EUTMR, upon opposition by the proprietor of
an earlier trade mark, the trade mark applied for shall not be registered if because
of its similarity to the earlier trade mark and the identity or similarity of the goods
covered by the trade marks there exists a likelihood of confusion on the part of
the public in the territory in which the earlier trade mark is protected.

The risk that the public might believe that the goods or services in question come
from the same undertaking or, as the case may be, from economically-linked
undertakings, constitutes a likelihood of confusion within the meaning of that
article (11/11/1997, C-251/95, Sabel, EU:C:1997:528, § 16-18; 29/09/1998,
C-39/97, Canon, EU:C:1998:442, § 30).

It is clear from that provision that a likelihood of confusion presupposes both that
the mark applied for and the earlier mark are identical or similar, and that the
goods or services covered by the application for registration are identical or
similar to those in respect of which the earlier mark is registered. Those
conditions are cumulative (12/10/2004, C-106/03, Hubert, EU:C:2004:611, § 51).

The likelihood of confusion must be appreciated globally, taking into account all
factors relevant to the circumstances of the case. That global appreciation of the
visual, aural or conceptual similarity of the marks in question, must be based on
the overall impression given by the marks, bearing in mind, in particular, their
distinctive and dominant components. The average consumer normally perceives
a mark as a whole and does not proceed to analyse its various details. In that
perspective, the more distinctive the earlier mark, the greater will be the
likelihood of confusion (11/11/1997, C-251/95, Sabel, EU:C:1997:528, § 22-24).

The Opposition Division examined the opposition in relation to both earlier
EUTM registrations as they cover the same sign. The Board will follow the same
approach.

Relevant public

In the present case, insofar as it concerns the relevant consumer, it should be
borne in mind that, as the Opposition Division rightly found in the contested
decision, the likelihood of confusion between the marks in question must be
assessed by having regard to the consumers in the territory of the European
Union’s Member States.
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Furthermore, the Opposition Division rightly held, without being challenged on
that point, that the goods and services at issue were directed at the general public,
who would display, depending on the goods and services, an average to high (for
vehicles in particular) level of attention.

Comparison of the goods and services

The parties have not contested the comparison carried out by the Opposition
Division in respect of the goods and services. Neither can the Board see any
reason to depart from the arguments given in the contested decision and therefore
endorses the Opposition Division’s reasoning and findings.

The contested goods and services are partly identical and partly similar to the
goods and services covered by the earlier marks.

Comparison of the marks

The signs to be compared are:

Earlier EU marks Contested sign

The assessment of the similarity between two marks means more than taking just
one component of a composite trade mark and comparing it with another mark.
On the contrary, the comparison must be made by examining each of the marks in
question as a whole, which does not mean that the overall impression conveyed to
the relevant public by a composite trade mark may not, in certain circumstances,
be dominated by one or more of its components (12/06/2007, C-334/05P,
Limoncello, EU:C:2007:333, § 41 and the case-law cited). It is only if all the
other components of the mark are negligible that the assessment of the similarity
can be carried out solely on the basis of the dominant element (12/06/2007,
C-334/05 P, Limoncello, EU:C:2007:333, § 42).

Furthermore, two marks are similar when, from the point of view of the relevant
public, they are at least partially identical as regards one or more visual, phonetic
or conceptual aspects (02/12/2009, T-434/07, Solvo, EU:T:2009:480, § 31;
13/09/2010, T-149/08, Sorvir, EU:T:2010:398, 8§ 29; 14/04/2011, T-466/08, Acno
focus, EU:T:2011:182, § 52).
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The earlier 3D marks represent a camper van, or bus, from five different
perspectives. The Opposition Division held that those five perspectives ‘taken
individually, are distinctive, at most, to a very low degree in relation to vehicles
and the rental of vehicles’. However, first, those five perspectives should not be
considered individually. They represent the same object from different
perspectives. Second, the Opposition Division did not give any single reason as to
why these ‘perspectives’ would be distinctive, at most, to a very low degree in
relation to vehicles and the rental of vehicles. The fact that the 3D mark is ‘a true-
to-life depiction of a camper van, or bus’, as mentioned in the contested decision,
is insufficient to consider as such that the mark is distinctive at most to a very low
degree. A 3D mark representing a camper van should be considered as lacking
distinctive character if it does not depart significantly from the norms and
customs of the sector concerned. However, the Opposition Division has not given
any argument in this regard and the applicant has not filed any observations
either.

The earlier 3D marks are distinctive, in particular, because the front of the van is
characterized by a divided windshield and the curved V-shape on the bonnet with
the circular headlights on each side.

The figurative element of the contested sign representing a front view of a camper
van having the same main characteristics as described above is also distinctive.
The wording ‘Cultcamper’ will be immediately perceived by the English-
speaking public as the combination of the words ‘cult’ and ‘camper’, namely as a
camper van which is greatly admired or regarded as fashionable, as found in the
contested decision. Such a laudatory wording lacks distinctiveness for the
English-speaking public applied to vehicles and rental of vehicles, and it has a
low degree of distinctiveness in relation to camping equipment, as found in the
contested decision.

Furthermore, in the contested sign, the figurative element and the word element
‘Cultcamper’ are (visually) co-dominant.

Visually, the signs coincide in a front perspective of a camper van, with a divided
windshield, a V-shaped bonnet and rounded front lights in the same position. As
already observed, the figurative element of the contested sign is co-dominant with
the verbal element ‘Cultcamper’ which is not distinctive or has a low distinctive
character for the English-speaking public. The front view of the earlier 3D mark
is almost identically reproduced in the figurative element of the contested sign.
The differences lay in the small peace symbol, which is hardly noticeable, and the
colour in the contested sign. Account should, however, be taken of the fact that
the average consumer only rarely has the chance to make a direct comparison
between the different marks but has to place his trust in the imperfect image of
them that he has retained in his mind. Therefore, the signs are visually similar to
an average degree and not ‘at most to a low degree’ as found in the contested
decision.
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As one of the signs is purely figurative, it is not possible to compare them aurally
as found in the contested decision and is undisputed.

Conceptually, as held in the contested decision, the signs are similar to an average
degree since they share the concept of a camper van or bus depicted in their
figurative element (see, by analogy,
28/04/2021, T-615/19, DEVICE OF STYLISED EXTENDED WINGS (fig.)

/ DEVICE OF STYLISED EXTENDED WINGS (fig.), EU:T:2021:224, § 58),
which is further reinforced in the contested sign by its verbal element.

Overall assessment of the likelihood of confusion

As to the opponent’s claim of enhanced distinctiveness, the Board observes that
the opponent claimed before the Opposition Division that ‘it is assumed that the
status of Volkswagen’s bus design is commonly known — however, to illustrate
these findings, the opponent herewith submits a Wikipedia article that summarizes
the facts’ (opponent’s arguments filed before the Opposition Division on
5 August 2020, page 42). However, whether or not a mark has passed the
threshold of enhanced distinctiveness is not in itself a pure question of fact, since
it requires the legal evaluation of several factual indications, and the enhanced
distinctiveness of the earlier mark may therefore not be simply assumed to be a
universally known fact.

Given that Wikipedia is an online encyclopaedia whose content may be amended
at any time and by any visitor, that article must be considered to have extremely
limited probative value. Furthermore, that extract has no confirmatory value, nor
is it intended to corroborate information from other sources, as required by the
case-law (06/06/2019, T-192/18, Kraftfahrzeuge, EU:T:2019:379, §59;
03/03/2016, T-778/14, COYOTE UGLY / COYOTE UGLY, EU:T:2016:122,
§ 37-38; 23/09/2020, T-738/19, Wi-Fi Powered by The Cloud (fig.),
EU:T:2020:441, 38-39).

In addition, the evidence provided only shows the manufacturing background of a
specific van model but not exactly of the earlier marks as registered because the
distinctive large round Volkswagen logo placed in the middle of the V-shaped
bonnet is not reproduced in the earlier marks.

Hence, the Wikipedia article does not demonstrate that the earlier marks acquired
a high degree of distinctiveness through use.

The additional evidence filed before the Board, even if it is deemed admissible
pursuant to Article 27(4) EUTMDR, does not change this finding.

The opponent submitted the same Wikipedia article as filed before the Opposition
Division. The other pieces of evidence submitted before the Board show that
there are fans of the opponent’s bus, which is referred to as a cult bus, and
merchandising articles (key rings, pencils holders, toys, suitcases) representing its
shape are sold by the opponent. However, the bus is always represented with the
large round Volkswagen logo placed in the middle of the V-shaped bonnet. More
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evidence should have been submitted in order to demonstrate the degree of
recognition of the marks as registered among the relevant public for the goods and
services at issue.

As a result, the opponent can only rely on the inherent distinctiveness of its earlier
marks. As already observed, the earlier marks have an inherently average degree
of distinctive character.

Considering the above, and in particular the average distinctive character of the
earlier marks, the co-dominance of the figurative element in the contested sign,
the visual and conceptual similarity of the signs, the identity and similarity of the
goods and services, applying the interdependence principle, the Board finds that,
faced with the image of the mark applied for, the relevant English-speaking
public in the EU will perceive that mark as another version of the earlier marks,
rather than as a separate trade mark with a different commercial origin. It follows
that there is a likelihood of confusion, including a likelihood of association, on
the part of at least the relevant English-speaking public in the EU, whose degree
of attention is average to high.

Even for a public with a high level of attentiveness, the fact remains that the
average consumer only rarely has the chance to make a direct comparison
between the different marks but must place his or her trust in the imperfect
picture of them that he or she has kept in his or her mind (16/07/2014, T-324/13,
Femivia, EU:T:2014:672, §48 and the case-law cited therein; 15/10/2008,
T-305/06 — T-307/06, Ferromix, Inomix, Alumix, EU:T:2008:444, § 63).

In light of the above, the appeal is upheld, the contested decision is annulled in its
entirety, the opposition is upheld and the contested trade mark application is
rejected in its entirety.

Costs

Pursuant to Article 109(1) EUTMR and Article 18 EUTMIR, the applicant, as the
losing party, must bear the opponent’s costs of the opposition and appeal
proceedings.

As to the appeal proceedings, these consist of the appeal fee of EUR 720 and the
opponent’s costs of professional representation of EUR 550.

As to the opposition proceedings, the applicant must reimburse the opposition fee
of EUR 320 and the opponent’s cost of professional representation of EUR 300.
The total amount is fixed at EUR 1 890.

15/12/2021, R 609/2021-2, Cultcamper (fig.) / SHAPE OF A CAMPER (3D) et al.



16

Order

On those grounds,
THE BOARD

hereby:
1. Annuls the contested decision;
2. Rejects the EUTM application in its entirety;

3. Orders the applicant to bear the opponent’s costs incurred in the appeal
and opposition proceedings in the amount of EUR 1 890.

Signed Signed Signed

S. Stirmann C. Negro H. Salmi

Registrar: Q

Signed

p.o. N. Granado Carpenter
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