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Decision 

Summary of the facts 

1 By an application filed on 16 February 2018, AstraZeneca AB (‘the EUTM 

proprietor’) sought to register the word mark 

BREZTRI 

for the following list of goods: 

Class 5 - Pharmaceutical preparations and substances. 

2 The application was published on 22 February 2018 and the mark was registered 

on 31 May 2018. 

3 On 23 September 2019, Novartis AG (‘the cancellation applicant’) filed a request 

for a declaration of invalidity of the registered mark for all the above goods. 

4 The grounds of the request for a declaration of invalidity were those laid down in 

Article 60(1)(a) in connection with Article 8(1)(b) EUTMR. 

5 The request for a declaration of invalidity was based on the following earlier 

rights: 

a) European Union trade mark registration No 5 114 822 for the word mark 

ONBREZ filed on 15 May 2006 and registered 3 April 2007 for the 

following goods: 

Class 5 - Pharmaceutical preparations. 

b) European Union trade mark registration No 15 812 498 for the word mark 

BREZILIZER filed on 7 September 2016 and registered 20 December 2016 

for the following goods: 

Class 5 - Pharmaceutical preparations. 

c) European Union trade mark registration No 5 278 023 for the word mark 

BREEZHALER filed on 7 August 2006 and registered 2 July 2007 for the 

following goods: 

Class 5 - Pharmaceutical preparations; 

Class 10 - Medical apparatus and inhalers. 

6 By decision of 22 February 2021 (‘the contested decision’), the Cancellation 

Division rejected the application for a declaration of invalidity, for namely: 

Class 5 - Pharmaceutical preparations and substances. 
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It gave, in particular, the following grounds for its decision: 

Likelihood of confusion – Article 60(1)(a) EUTMR in connection with 

Article 8(1)(b) EUTMR 

 The application for a declaration of invalidity is based on more than one 

earlier trade mark. The Cancellation Division finds it appropriate to first 

examine the application in relation to the applicant’s European Union trade 

mark No 5 278 023 ‘BREEZHALER’. 

Comparison of goods 

 The contested ‘pharmaceutical preparations and substances’ are identical to 

the cancellation applicant’s goods. 

Relevant public – degree of attention   

 In the present case, the goods found to be identical are directed at the public 

at large and professional customers. 

 As for their degree of attention, it is apparent from the case-law that, insofar 

as pharmaceutical preparations are concerned, the relevant public’s degree of 

attention is relatively high, whether or not those goods are issued on 

prescription (15/12/2010, T-331/09, Tolposan, EU:T:2010:520, § 26; 

15/03/2012, T-288/08, Zydus, EU:T:2012:124, § 36 and the case-law cited). 

With regard to non-professionals, they also show a higher degree of attention, 

regardless of whether the pharmaceuticals are sold without prescription, as 

these goods affect their state of health. 

Comparison of the signs regarding the professional public and the English- 

speaking public 

 The public at issue is the English-speaking public, or the professional public 

and medical staff, who are versed in English medical language; as a 

consequence, all of them will perceive the suffix ‘*HALER’ in the earlier 

mark as part of the word ‘INHALER’ and this part will be allusive for 

pharmaceuticals which are administered through inhalers. However, it is not 

feasible that they will see in ‘*TRI’ of the contested mark as a reference to 

the numeral ‘three’, as the cancellation applicant argues, given that this term 

with this meaning is usually seen as a prefix and not as a suffix. 

 For relevant consumers neither ‘BREEZ*’ nor ‘BREZ*’ will mean anything, 

and therefore those elements are distinctive to an average degree. 

 The cancellation applicant argues that there is a high degree of similarity 

from the visual and aural points of view given that the marks share ‘BRE*Z’ 

and the stress in the intonation of the word is on this part. The Cancellation 

Division agrees with the second part of the assertion, but it is of the view that 

these issues do not lead to such a degree of similarity. In the first place, even 
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if ‘*HALER’ is allusive for some goods, it is still present in the sign and, as 

the evaluation of the similarities must be carried out taking the signs as a 

whole, it must be acknowledged that there is quite a distance between 

‘*HALER’ and ‘*TRI’; moreover the presence of the double ‘E’ in the earlier 

mark will not go unnoticed amongst the public. On account of these issues 

the degree of visual and aural similarity must be deemed low. 

 In spite of the potential weakness of ‘*HALER’ for some goods, the rest of 

the parts are meaningless, which means that the marks are not conceptually 

similar.   

Distinctiveness of the earlier mark 

 According to the cancellation applicant, the earlier mark has been extensively 

used and enjoys an enhanced scope of protection. However, for reasons of 

procedural economy, the evidence filed to prove this claim does not have to 

be assessed in the present case. The examination will proceed on the 

assumption that the earlier mark has enhanced distinctiveness. 

Global assessment and other arguments 

 The public, though not being professional, will pay a high level of attention 

to the goods, so even in the presence of identical goods, consumers will not 

attribute the same origin to goods branded with marks that have a very low 

degree of visual and aural similarity and no conceptual similarity at all. 

Consequently, even if the mark had an enhanced degree of distinctiveness on 

account of its use, the application for a declaration of invalidity in relation to 

this part of the public must also fail. 

 The cancellation applicant based its application for a declaration of invalidity 

on the earlier marks: ‘ONBREZ’ and ‘BREZILIZER’ (following a request for 

proof of use of trade mark registration No 5 108 527 ‘DAYBREZ’, the 

cancellation applicant withdrew this right as a basis of the application for a 

declaration of invalidity). Even if ‘ONBREZ’ were to possess a high degree 

of recognition among the public, the degree of attention even of the general 

public is high, and the marks are even less similar to the ones compared 

above given that the letters they have in common are shown in different 

places. 

 In relation to ‘BREZILIZER’ the professional public will differentiate 

between the marks even in the very far-fetched probability that the end of the 

word (‘LIZER’) were to be perceived as a reference to ‘analyser’ and 

therefore to be weak for the goods for which the mark is registered, namely 

‘pharmaceuticals’. For both the professional and general public the 

considerations made above in connection with the comparison of the earlier 

mark ‘BREEZHALER’ and the contested mark apply, as do those in relation 

to the potential enhanced distinctiveness of the mark through use. This being 

the situation, there is no risk of confusion vis-à-vis this mark either. 
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 The cancellation applicant argues that it possesses a family of marks which 

all show one element that is identical or very similar to the element ‘BREZ*’ 

present in the contested mark, and they all designate identical goods. 

 The proof of the use of the marks has been submitted only for two marks, but 

it is obvious from the information provided by the cancellation applicant that 

the identical or similar element is located in the same place only in one of the 

earlier marks (‘BREEZHALER’). Taking this into account, none of the 

requirements set by the Court (proof of use, similarity and common 

characteristics) and mentioned before apply in the case at issue and, 

therefore, the argument relating to a ‘family of marks’ must be dismissed. 

Conclusion 

 The application for a declaration of invalidity based on Article 60(1)(a) 

EUTMR in conjunction with Article 8(1)(b) EUTMR concerning all the 

earlier marks must be rejected. 

7 On 22 April 2021, the cancellation applicant filed an appeal against the contested 

decision, requesting that the decision be entirely set aside. The statement of 

grounds of the appeal was received on 22 June 2021. 

8 In its response received on 23 August 2021, the EUTM proprietor requested that 

the appeal be dismissed.  

Submissions and arguments of the parties 

9 The arguments raised in the statement of grounds by the cancellation applicant 

may be summarised as follows: 

 The Cancellation Division correctly held that the goods at issue were 

identical. 

 The general public’s attention will not be as high as that of healthcare 

professionals, but it should be considered closer to average.  

 Visually, the earlier mark ‘BREZILIZER’ and the contested one 

‘BREZTRI’ share the same first syllable ‘BREZ’. Moreover, the contested 

mark contains the same letters as ‘BREZILIZER’, namely ‘I’ and ‘R’ and 

these create a similar visual appearance.  

 Aurally both trade marks are similar because of the identical first syllable. 

Thus, ‘BREZ’ will be pronounced identically, not only by the English-

speaking public.  

 Both visually and aurally, the relevant public will notice and remember the 

identical first syllables. The degree of visual and aural similarity must be seen 

as average. 
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 Conceptually, the English-speaking public will create an association 

between the ending of the prior mark ‘BREZILIZER’ and ‘nebulizer’, often 

used to administer inhaled asthma/COPD therapies. As for the ending ‘TRI’ 

in ‘BREZTRI’, healthcare professionals, in particular, will thus perceive it as 

indicating that the pharmaceutical at issue is a triple-therapy inhalation 

product. 

 With respect to the comparison of ‘O-N-B-R-E-Z’ and ‘B-R-E-Z-T-R-I’, 

both marks coincide in the identical syllable BREZ. Furthermore, they are 

very similar in length, consisting of six and seven letters, respectively. Both 

marks consist of only two syllables, thus creating roughly the same structure 

with BREZ accompanied by a brief, further element. The conflicting word 

mark BREZTRI and the earlier mark ONBREZ are also highly similar orally 

because both signs are pronounced with the emphasis on ‘BREZ’. 

Conceptually, although neither of the respective trade marks has a conceptual 

meaning as such, the relevant public, especially healthcare professionals, will 

likely associate the element ‘TRI’ in the trade mark in issue, ‘BREZTRI’, 

with triple-therapy products often encountered in asthma/COPD therapy. This 

descriptive connotation of ‘-TRI’ will re-enforce and highlight the identity of 

the element BREZ, thus, creating a degree of conceptual similarity in that the 

element ‘BREZ’ in ‘ONBREZ’ and ‘BREZTRI’ will likely be perceived to 

refer to one and the same origin. In light of this, there is a significant degree 

of similarity between ‘ONBREZ’ and ‘BREZTRI’. 

 The Cancellation Division has assumed an increased degree of distinctive 

character for ‘ONBREZ’, due to the intensive use, immense commercial 

success and, thus, prominent market presence of ONBREZ branded 

pharmaceuticals. None of this was disputed by the EUTM proprietor. 

 Pharmaceutical trade marks are mostly difficult to remember, because they 

are often longer than trade marks for everyday goods. Furthermore, the 

consumer is far less exposed to those trade marks, since advertising to 

consumers is not permitted for prescription products and strictly regulated for 

over-the-counter products. Thus, consumers will have much less ‘experience’ 

and will be much less used to memorising trade marks for pharmaceuticals 

than for everyday goods that they buy every week and are chosen by them. In 

practice, most end consumers tend to remember, especially for longer 

pharmaceutical trade marks, the beginnings of trade marks more than 

anything else. 

 The assessment of the likelihood of confusion must also take into account 

that any error in memory that the consumer makes – misremembering a trade 

mark, or only remembering its first part – may have potentially dramatic 

consequences with regards to trade marks used on pharmaceuticals. Thus, the 

potentially slightly higher degree of attention of a consumer in this respect is, 

to a certain extent, balanced by the much higher need to guarantee the origin 

of the goods through a trade mark and thus, the need to make a trade mark 

used on pharmaceuticals safely distinguishable from the point of view of the 

consumer. The cancellation applicant refers to the UKIPO’s decision 
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regarding the similarity between ‘BREZILIZER’ and ‘BREZTRI’ (attached 

in Annex 1 of its statements of grounds). 

 Taking into account the above arguments, the cancellation applicant affirms 

that there is a likelihood of confusion between ‘BREZILIZER’ and 

‘BREZTRI’ and ‘ONBREZ’ and ‘BREZTRI’ as the public will consider that 

they come from the same or from economically linked undertakings. 

10 The arguments raised in reply to the appeal by the EUTM proprietor may be 

summarised as follows: 

– The cancellation applicant’s allegations that consumers would ‘only 

remember parts of a trade mark affixed to a pharmaceutical, and most likely, 

the beginning or that part that is most easily associated with a name or term’ 

or ‘have more difficulty in remembering pharmaceutical brands’ are disputed. 

Consumers who choose a new drug based merely on the beginning or some 

other part of a previous product name would not be acting as reasonably 

circumspect consumers but as careless ones.   

– The Cancellation Division was correct in finding the relevant public’s degree 

of attention to be relatively high. 

– Further, ‘parents, teachers or family members’ do not form part of the 

relevant public, because neither the Cancellation Division nor the EU Courts 

have identified these groups as part of the relevant public for pharmaceutical 

products.  

– The signs at issue are coined terms without any particular meaning and 

consist exclusively of verbal elements without any specific stylisation. 

Therefore, none of the letters or letter combinations stand out in any way, nor 

is there any ‘prominent element’. Also, the cancellation applicant has tried to 

emphasise the importance of the words’ beginnings, that argument cannot 

undermine the principle that an examination of the signs must take account 

their overall impressions (27/06/2012, T‑ 344/09, COSMOBELLEZA / 

COSMOPOLITAN et al., EU:T:2012:324, § 52). 

– The relevant public will not perceive any words or elements with any 

meaning in the signs in question. Rather, they will perceive the signs as 

meaningless, single verbal terms. The relevant public reading from left to 

right does not have any ‘trigger’ to suspect that some letters or a combination 

of letters could be split up  from the remaining mark. The relevant public will 

not associate the contested EUTM with any numeral (‘TRI’- three).  

– The fact that supposedly ‘asthma/COPD therapies typically involve either 

single-ingredient, dual-ingredient (so-called ‘combination’) or triple-

ingredient therapies, the latter being relatively new in asthma/COPD therapy’ 

is contested. There is no evidence, nor is it likely that the relevant public 

would think of such circumstances when perceiving the contested EUTM. 
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– Visually, ‘BREZTRI’ and ‘ONBREZ’ will not be confused by anyone. The 

beginnings ‘BRE’ and ‘ONB’ are clearly dissimilar. The contested sign 

‘BREZTRI’ creates a different overall impression from the cancellation 

applicant’s sign. More specifically, ‘BREZTRI’ has seven letters, whereas 

‘ONBREZ’ consists of only six. The letters ‘T’, ‘R’ and ‘I’ of the sign 

‘BREZTRI’ have no counterpart in the sign ‘ONBREZ’, while the letters ‘O’ 

and ‘N’ of ‘ONBREZ’ are not contained in the sign ‘BREZTRI’. Regarding 

the comparison between ‘BREZTRI’ and ‘BREZILIZER’, the EUTM 

proprietor states that ‘BREZTRI’ is significantly shorter than ‘BREZILIZER’ 

and the endings differ completely, resulting in entirely different visual 

footprints.  

– Aurally, ‘BREZTRI’ and ‘ONBREZ’ differ in their respective syllables and 

their respective sequence of vocals. Equally, the EUTM proprietor’s sign 

‘BREZ-TRI’ consists of only two syllables, the cancellation applicant’s sign 

‘BRE-ZI-LI-ZER’ has twice as many. Consumers will not say ‘BREZ’ and ‘-

ILIZER’, which would be contrary to the typical speaking rhythm. Rather, 

consumers will pronounce the cancellation applicant’s sign as ‘BRE-ZI-LI-

ZER’, further emphasising the difference from the contested EUTM. 

– There can be no conceptual similarity between the signs. 

– In conclusion the signs are visually and aurally sufficiently different to avoid 

confusion, and have no conceptual similarity. 

– The assessment of the cancellation applicant’s marks should rest on their 

inherent distinctiveness only. 

– At any rate, even if one assumed that the cancellation applicant had made a 

claim in respect of one or all of its marks in the first-instance proceedings, 

which is not the case, the substantive conditions of enhanced distinctiveness 

are not met. When the cancellation applicant claims that: ‘None of this was 

disputed by the trade mark owner’, this is incorrect. In fact, the EUTM 

proprietor expressly stated that the ‘documents submitted would not even 

amount to establishing genuine use under EU trade mark principles’ (EUTM 

proprietor’s counterstatement, p. 6). 

– With regard to ‘BREZILIZER’, the lack of enhanced distinctiveness is 

particularly obvious because not a single piece of evidence has been 

summited in support of that mark.   

– The appeal must fail, at the very least, because the required global 

appreciation of all the relevant factors confirms the lack of a likelihood of 

confusion. 

– There is no risk of indirect confusion under the aspect of a ‘likelihood of 

association’ because the cancellation applicant does not own a series of 

marks.   
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Reasons 

11 The appeal complies with Articles 66, 67 and Article 68(1) EUTMR. It is 

admissible. 

Article 60(1)(a)EUTMR in connection with Article 8(1)(b) EUTMR 

12 Article 60(1)(a) EUTMR determines that an EUTM shall be declared invalid on 

application to the Office where there is an earlier trade mark as referred to in 

Article 8(2) EUTMR and the conditions set out in paragraph 1 or 5 of that Article 

are fulfilled.  

13 According to Article 8(1)(b) EUTMR, the trade mark applied for shall not be 

registered if, because of its identity with, or similarity to, an earlier trade mark, 

and the identity or similarity of the goods or services covered by the two trade 

marks, there exists a likelihood of confusion on the part of the public in the 

territory in which the earlier trade mark is protected. 

14 The risk that the public might believe that the goods or services in question come 

from the same undertaking or, as the case may be, from economically-linked 

undertakings, constitutes a likelihood of confusion within the meaning of that 

Article (11/11/1997, C-251/95, Sabèl, EU:C:1997:528, § 16-18; 29/09/1998, 

C-39/97, Canon, EU:C:1998:442, § 30). 

15 A likelihood of confusion must be assessed globally, taking into account all 

factors relevant to the circumstances of the case. That global assessment implies 

some interdependence between the factors taken into account and in particular 

similarity between the trade marks and between the goods or services covered. 

Accordingly, a lesser degree of similarity between these goods or services may be 

offset by a greater degree of similarity between the marks, and vice versa. 

(11/11/1997, C-251/95, Sabèl, EU:C:1997:528, § 22; 29/09/1998, C-39/97, 

Canon, EU:C:1998:442, § 17; 22/06/1999, C-342/97, Lloyd Schuhfabrik, 

EU:C:1999:323, § 19). 

Relevant public 

16 The average consumer is deemed to be reasonably well-informed and reasonably 

observant and circumspect (22/06/1999, C-342/97, Lloyd Schuhfabrik, 

EU:C:1999:323, § 17-26). It should, however, be recalled that the average 

consumer’s level of attention is likely to vary according to the category of goods 

and services in question (13/02/2007, T-256/04, Respicur, EU:T:2007:46, § 42 

and the case-law cited therein). 

17 The relevant public is composed of users likely to use both the goods covered by 

the earlier mark and the goods covered by the mark applied for (01/07/2008, 

T-328/05, Quartz, EU:T:2008:238, § 23).  

18 The cancellation applicant agrees with the Cancellation Division that the relevant 

public in the case at hand consists of healthcare professionals and average 

consumers.   
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19 The cancellation applicant also specifically confirms that ‘for this kind of public, 

the level of attention is typically considered to be relatively high. This also applies 

to the general public, since they are likely to show a higher degree of attention, 

regardless of whether the pharmaceuticals are sold with a prescription or over-the-

counter, as these goods affect their health’. The cancellation applicant then states 

‘in any case the general public’s attention will not be as high as that of healthcare 

professionals, but it should be considered closer to average’. 

20 The arguments of the cancellation applicant mentioned above appear to some 

extent contradictory. 

21 The Board recalls that, according to the case-law, medical professionals have a 

high degree of attentiveness when prescribing medicines. Moreover, with regard 

to end consumers, it is apparent from the case-law that, in cases where 

pharmaceutical products are sold without prescription, it must be assumed that 

those goods will be of concern to consumers, who are deemed to be reasonably 

well-informed and reasonably observant and circumspect where those goods 

affect their state of health. Furthermore, even assuming that a medical 

prescription is mandatory, consumers are likely to have a high degree of 

attentiveness upon prescription of the goods at issue, in light of the fact that those 

goods are pharmaceutical products (21/10/2008, T-95/07, Prazol, EU:T:2008:455, 

§ 29; 08/07/2009, T-240/08, 08/07/2009, T‑ 240/08, olí (fig.) / OLAY, 

EU:T:2009:258, § 50; 12/07/2012, T-517/10, Hypochol, EU:T:2012:372, § 21). 

Thus medicines, whether or not issued on prescription, can be regarded as 

receiving a heightened degree of attentiveness by consumers who are reasonably 

well-informed and reasonably observant and circumspect (15/12/2009, 

T‑ 412/08, TRUBION / TriBion Harmonis (FIG. MARK), EU:T:2009:507, § 28; 

15/12/2010, T-331/09, Tolposan, EU:T:2010:520, § 26). 

22 It follows that the degree of attention of the general public in the current case is 

higher than average. 

23 The relevant territory is the European Union. 

Comparison of the goods  

24 In the current case, as correctly held by the Cancellation Division and not 

disputed by the parties, the contested ‘pharmaceutical preparations and 

substances’ are identical to the goods all the earlier marks are registered for, 

namely ‘pharmaceutical preparations’. In particular, they either appear verbatim 

in both lists or because most pharmaceutical substances can either be considered 

synonymous with some pharmaceutical preparations or at any rate overlap with 

them. 

Comparison of the marks 

25 In the current case, the cancellation applicant criticises the Cancellation Division 

for focusing on the comparison between the contested ‘BREZTRI’ and the earlier 

‘BREEZHALER’ and devoting too little attention to the comparison between the 
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contested ‘BREZTRI’ and the earlier ‘ONBREZ’ and ‘BREZILIZER’. The Board 

will therefore assess the similarity between the contested mark and all three 

earlier rights. 

26 The signs to be compared are: 

27 The global assessment of the likelihood of confusion, in relation to the visual, 

aural or conceptual similarity of the signs at issue, must be based on the overall 

impression given by the signs, account being taken, in particular, of their 

distinctive and dominant components (11/11/1997, C-251/95, Sabèl, 

EU:C:1997:528, § 23). The perception of the marks by the average consumer of 

the goods or services in question plays a decisive role in the global assessment of 

that likelihood of confusion. In this regard, the average consumer normally 

perceives a mark as a whole and does not engage in an analysis of its various 

details (12/06/2007, C-334/05 P, Limoncello, EU:C:2007:333, § 35 and the case-

law cited). 

28 The assessment of the similarity between two marks means more than taking just 

one component of a composite trade mark and comparing it with another mark. 

On the contrary, the comparison must be made by examining each of the marks in 

question as a whole, which does not mean that the overall impression conveyed to 

the relevant public by a composite trade mark may not, in certain circumstances, 

be dominated by one or more of its components (12/06/2007, C-334/05 P, 

Limoncello, EU:C:2007:333, § 41 and the case-law cited). It is only if all the 

other components of the mark are negligible that the assessment of the similarity 

can be carried out solely on the basis of the dominant element (12/06/2007, 

C-334/05 P, Limoncello, EU:C:2007:333 § 42). 

29 In light of the foregoing, before examining whether there is any visual, phonetic 

and conceptual similarities between the marks at issue, the Board will carry out an 

assessment of the distinctive and dominant elements of the marks at issue 

(12/11/2015, T-449/13, WISENT / ŻUBRÓWKA BISON BRAND VODKA, 

EU:T:2015:839, § 60-61). 

Distinctive and dominant elements 

30 In the present case, the contested mark consists of the word ‘BREZTRI’.  

31 The earlier marks consists of the words ‘BREEZHALER’, ‘BREZILIZER’ and 

‘ONBREZ’, respectively. 

BREEZHALER 

BREZILIZER 

ONBREZ 

BREZTRI 

Earlier EUTMs  Contested sign 
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32 The Cancellation Division distinguished between non-English speakers and the 

English-speaking public.  

33 In particular, the Cancellation Division held that the signs ‘BREEZHALER’ and 

‘BREZTRI’ were meaningless for the non-English-speaking public.  

34 As to English speakers, the Cancellation Division held that, while the word 

elements ‘BREZ’/‘BREEZ’ were meaningless, English speakers would view the 

suffix ‘-HALER’ in ‘BREEZHALER’ as part of the word ‘INHALER’. 

Therefore, for the English-speaking public, the word element ‘-HALER’ was 

allusive for pharmaceuticals which were administered through inhalers. 

35 In the current appeal proceedings, the cancellation applicant argues that the 

English-speaking public is likely to identify the suffix ‘-LIZER’ in 

‘BREZILIZER’ and to attribute this to a ‘nebulizer’.  

36 The cancellation applicant further argues that the word element ‘-TRI’ in the 

contested mark will be seen by the English speakers as an allusion to ‘three’ of a 

triple-therapy product. 

37 The Board notes that the cancellation applicant did not provide any arguments as 

to the possible meanings of all the respective signs (i.e., ‘BREZTRI’, 

‘BREEZHALER’, ‘BREZILIZER’ and ‘ONBREZ’) for non-English speakers. 

38 In view of the above and due to the fact that the Board cannot perceive any 

possible meaning in the words ‘BREZTRI’, ‘BREEZHALER’, ‘BREZILIZER’ or 

‘ONBREZ’ for non-English speakers, all the conflicting marks must be seen as 

being meaningless for the non-English-speaking public. 

39 As to English speakers, contrary to the arguments mentioned above, the Board is 

of the view that the signs ‘BREZTRI’, ‘BREEZHALER’, ‘BREZILIZER’ or 

‘ONBREZ’ are also meaningless for them.  

40 In particular, as already established by the Cancellation Division and not disputed 

by the parties, the elements ‘BREZ/BREEZ’ are meaningless for English 

speakers. The same is true for ‘BREZI’ (included in ‘BREZILIZER’) as this word 

element does not have any meaning in English. 

41 With respect to the remaining word elements, the association of ‘-HALER’ with 

‘inhaler’, ‘-LIZER’ with ‘nebulizer’ and ‘-TRI’ with a triple-therapy product is far 

from obvious both for the general public and for professional medical personnel.  

42 Specifically, this has not been proven regarding either a general English 

vocabulary or medical English parlance, that: 

a. ‘-HALER’ is a common abbreviation for ‘inhaler’; 

b. ‘-LIZER’ for ‘nebulizer’; or 

c. ‘-TRI’ for a triple-therapy product.  
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43 It also has not been proven that the relevant public will immediately perceive the 

term ‘-HALER’ as being a reference to an ‘inhaler’; ‘-LIZER’ to a ‘nebulizer’; or 

‘-TRI’ to ‘three’ or ‘a triple-therapy’. 

44 It should also be recalled that, according to the case-law, even if some members 

of the relevant public used the above word elements in the aforementioned 

meanings, infrequent use does not make a word meaningful as a significant 

portion of the relevant public does not know it (see, by analogy, 27/01/2021, 

T‑ 817/19, Hydrovision (fig.) / Hylo-vision, EU:T:2021:41, § 57-58). On an 

‘even if’ basis, the General Court held under similar circumstances that, ‘even 

assuming that a portion of the relevant public, more specifically, the specialist 

public, in the present case pharmacists and doctors, might associate the specific 

term (…) with [a particular medical meaning or use], the fact nonetheless remains 

that, first, the connection between that term and the goods covered by the earlier 

mark can be established only by passing through several stages of reasoning, with 

the result that it is neither direct nor specific, and, second, it does not prevent a 

significant part of the relevant public from not associating it with that concept’ 

(27/01/2021, T‑ 817/19, Hydrovision (fig.) / Hylo-vision, EU:T:2021:41, § 59).  

45 It follows that word elements ‘-HALER’, ‘-LIZER’ and ‘-TRI’ must be viewed as 

meaningless for the English-speaking public. The same applies to the fact that 

some English speakers might perceive the syllable ‘brez’ as some kind of slang 

term for the word ‘breath’. 

46 It should also be noted that the addition of the prefix ‘BREZ/BREEZ/BREZI’ to 

‘-HALER’, ‘-LIZER’ and ‘-TRI’ does not make the latter elements any more 

meaningful. Rather, the combination of ‘-HALER’, ‘-LIZER’ and ‘-TRI’ with a 

meaningless element ‘BREZ/BREEZ/BREZI’ makes the association with 

‘inhalers’, ‘nebulisers’ and ‘a triple therapy’ even less obvious. This is due to the 

fact that the addition of the element ‘BREZ/BREEZ/BREZI’ moves the marks 

even further away from the words ‘inhaler’, ‘nebuliser’ and ‘three/triple’. 

47 Overall, as rightly pointed out by the EUTM proprietor, one of the key principles 

of the trade mark law is that the average consumer normally perceives a mark as a 

whole and does not engage in an analysis of its various details. The case-law has 

established that consumers will only break signs down into word elements if these 

elements, for them, suggest a concrete meaning or which resemble known words 

(11/11/1997, C-251/95, Sabèl, EU:C:1997:528, § 23; 13/02/2007, T-256/04, 

Mundipharma, EU:T:2007:46, § 57). 

48 In the current case, due to the fact that neither of the word elements have any 

meaning for the relevant public, the public will not be drawn to break down the 

marks into ‘BREZ-TRI’, ‘BREEZ-HALER’, ‘BREZI-LIZER’. As the relevant 

public will not perceive any words or elements with meaning behind the signs in 

question, they will perceive the signs as meaningless, single verbal terms. Also, as 

correctly argued by the EUTM proprietor, the relevant public reading from left to 

right does not have any reason to suspect that some letters or a combination of 

letters could be split up from the remaining mark. 
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49 As to the sign ‘ONBREZ’, it has not been argued that this sign (as a whole or any 

of its parts) is meaningful for English speakers. As the Board also cannot discern 

any possible meaning of this sign or its elements, this sign must be seen as 

meaningless for English speakers.  

50 It follows that all the conflicting marks are meaningless for all the relevant public 

in the EU, regardless whether or not they speak English. The marks in conflict are 

distinctive to a normal degree as regards the relevant goods. 

Visual comparison 

51 In the present case, the earlier signs ‘BREEZHALER’ / ‘BREZILIZER’ and the 

contested sign ‘BREZTRI’ coincide in the sequence of letters ‘BRE*Z’ which is 

placed at the beginning of the conflicting signs.  

52 The coincidence in the element ‘BRE*Z’ creates some similarity between the 

abovementioned conflicting signs.  

53 However, this similarity is significantly neutralised by the differences between 

them.  

54 In particular, as mentioned above, the relevant public will view the conflicting 

marks as single word marks and will not split the signs up in any way. Due to 

that, the relevant public will not have any particular reason to attach an overly 

high level of importance to the coinciding letters ‘BRE*Z’. Rather, when looking 

at the signs as a whole, they will clearly notice that the signs differ in 

‘****HALER’ / ‘***E*ILIZER’ and ‘****TRI’, respectively. 

55 It follows that the conflicting signs have different middle elements and endings. 

In addition, the contested sign is visually much shorter than the abovementioned 

earlier marks with an unusual, hard consonant cluster, often found in Slavic 

words (mostly in Czech and Polish). The letters in the non-coinciding elements 

are notably different. 

56 Due to the abovementioned differences, the overall visual impression created by 

the conflicting signs is fairly different. 

57 In view of the above, the earlier signs ‘BREEZHALER’ / ‘BREZILIZER’ and the 

contested sign ‘BREZTRI’ are visually similar to a low degree. 

58 As to the comparison between ‘ONBREZ’ and ‘BREZTRI’, the signs coincide in 

the sequence of letters ‘BREZ’. 

59 However, in ‘ONBREZ’, the coinciding sequence of letters is placed at the end, 

while in ‘BREZTRI’, it is placed at the beginning. The signs differ in the 

additional letters ‘ON****’ and ‘****TRI’. In addition, as the signs will be 

perceived as single word signs, there is no reason why the relevant public would 

single out the letters ‘BREZ’. 
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60 As has also already been held, the sequence and the positioning of individual 

letters is considered to be particularly important when comparing the overall 

visual impressions (24/11/2010, R 462/2010-2, NUVISTA / JURNISTA, § 27). In 

addition, a number of decisions have confirmed that even a mere rotation of the 

same (or very similar) syllables present in conflicting signs can be sufficient to 

create a considerable distance between the signs and even to render them visually 

dissimilar (see, e.g., VOLVO versus LOVOL, 12/11/2014, T-524/11, Lovol, 

EU:T:2014:944, § 31-37; see also, SOLFRUTTA versus FRUTISOL in 

27/01/2010, T-331/08, Solfrutta, EU:T:2010:23; 13/06/2018, R 1949/2017-2, 

CARPASOL (fig.) / solycarpa (fig.)).  

61 In the current case, the signs ‘ONBREZ’ and ‘BREZTRI’ consist of a rotated  

‘BREZ’ syllable which is placed at the end in ‘ONBREZ’ and at the beginning in 

in ‘BREZTRI’. Due to this rotation, the signs have different beginnings, different 

middle parts and different endings. In addition, in each of the signs, the ‘BREZ’ 

element is combined with an additional syllable which is not present in the 

respective other sign (‘ON****’; ‘****TRI’). Due to these differences, the signs 

create very different overall visual impressions.  

62 In view of the above, the signs ‘ONBREZ’ and ‘BREZTRI’ are visually 

dissimilar. 

Phonetic similarity 

63 Phonetically, the earlier signs ‘BREEZHALER’ / ‘BREZILIZER’ and the 

contested sign ‘BREZTRI’ coincide in the pronunciation of the sequence of letters 

‘BRE*Z’. 

64 However, the signs differ in the pronunciation of, ‘****HALER’ / 

‘***E*ILIZER’ and ‘****TRI’, respectively. 

65 Not to mention, that due to the cluster of consonants in the contested sign 

‘BREZTRI’ the signs significantly differ in the pronunciation of their respective 

middle elements and endings. In addition, irrespective of different pronunciation 

rules in the EU, the conflicting signs have different lengths, intonation and 

structures as the contested sign will be pronounced as ‘BREZ-TRI’, while the 

earlier signs will be pronounced as ‘BREEZ-HA-LER’ and ‘BRE-ZI-LI-ZER’. It 

cannot also be excluded that, in some parts of the EU, the ‘BREEZ’ in 

‘BREEZHALER’ will be pronounced as [bri:z] as opposed to [brez] in 

‘BREZTRI’. 

66  In view of the above, the signs are phonetically similar to a low degree. 

67 As to the comparison between ‘ONBREZ’ and ‘BREZTRI’, the signs coincide in 

the pronunciation of the letters ‘BREZ’. 

68 However, as already mentioned above, in ‘ONBREZ’, the coinciding sequence of 

letters is placed at the end, while in ‘BREZTRI’, it is placed at the beginning. The 

signs differ in the sound of the additional letters ‘ON****’ and ‘****TRI’. 
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69 It follows that the contested sign will be pronounced as ‘BREZ-TRI’, whereas the 

pronunciation of ‘ONBREZ’ is ‘ON-BREZ’. The syllables of the two signs, 

compared in turn, are completely different, namely ‘BREZ’ versus ‘ON’ and 

‘TRI’ versus ‘BREZ’. In addition, the signs differ in their respective sequences of 

vocals, which strongly influence their aural impressions. ‘BREZTRI’ contains /e/ 

and /i/ as its vocals, whereas ‘ONBREZ’ is composed of the vocals /o/ and /e/. 

The sequence /e/-/i/ differs clearly from /o/-/e/. Also, the actual positioning of the 

vocals is different: ‘BREZTRI’ begins with a consonant, whereas ‘ONBREZ’ 

begins with the vocal /o/. Conversely, ‘BREZTRI’ ends on the vocal /i/ but 

‘ONBREZ’ ends on a consonant. 

70 In view of the above, the signs ‘ONBREZ’ and ‘BREZTRI’ are phonetically 

similar to a very low degree, at most. 

Conceptual similarity 

71 As mentioned above, the conflicting signs do not have any meaning for the 

relevant public throughout the EU. 

72 Therefore, the conceptual comparison is not possible and remains neutral. 

Conclusion concerning similarity 

73 As the signs ‘BREEZHALER’ / ‘BREZILIZER’ have been found similar to the 

contested sign ‘BREZTRI’ in the visual and phonetic aspects of the comparison, 

the examination of a likelihood of confusion will proceed for these signs. 

74 The earlier mark ‘ONBREZ’ has been found visually and phonetically similar to a 

very low degree to the contested sign ‘BREZTRI’, and the conceptual comparison 

is impossible. 

Distinctiveness of the earlier mark 

75 In determining the degree of distinctive character of a trade mark, an overall 

assessment has to be made of the greater or lesser capacity to identify the goods 

or services for which it has been registered as coming from a particular 

undertaking. 

76 Account should be taken of the inherent characteristics of the mark, including the 

fact that it does or does not contain an element that is descriptive of the goods for 

which it has been registered and other criteria; in particular, how intensive, 

geographically widespread and long-standing the use of the mark has been 

(22/06/1999, C-342/97, Lloyd Schuhfabrik, EU:C:1999:323, § 22-23). As such, 

the distinctive character of a trade mark can be appraised only, firstly by reference 

to the goods in respect of which registration is sought and, secondly, by reference 

to the way it is perceived by the relevant public. 

77 Before the Cancellation Division, the cancellation applicant argued that the mark 

‘BREEZHALER’ has ‘at least an average inherent distinctiveness’.  
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78 However, elsewhere in its submissions before the Cancellation Division, the 

cancellation applicant argued that ‘products branded with the trade mark 

‘BREEZHALER’ are very widely sold in the European Union, and, thus, the trade 

mark ‘BREEZHALER’ is very widely known in the European Union’. To 

substantiate these arguments, the cancellation applicant submitted the following 

pictures: 
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79 The cancellation applicant further stated that ‘the combined volume (in units) of 

ONBREZ BREEZHALER, SEEBRI BREEZHALER, ULTIBRO / XOTERNA 

BREEZHALER and MIFLONIDE BREEZHALER devices sold by the 

cancellation applicant, in the European Union, amounted to approximately the 

following numbers (in 30-capsule packs): 

16.180.000 in 2014; 

18.423.000 in 2015; 

18.989.000 in 2016; 

19.085.000 in 2017; 

19.280.000 in 2018, and 

18.623.000 in 2019’. 

80 Finally, the cancellation applicant stated that the market shares for ‘ONBREZ 

BREEZHALER’ products in 2017 were as follows: 
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81 No further arguments or evidence were added during the appeal proceedings. 

82 Upon a careful assessment of the above evidence, the Board notes that none of the 

evidence concerns the mark ‘BREEZHALER’ on a stand-alone basis. Rather, the 

information provided by the cancellation applicant concerns the mark 

‘BREEZHALER’ used in conjunction with a different mark/sign, such as 

‘ONBREZ’, ‘SEEBRI’, ‘ULTIBRO / XOTERNA’ and ‘MIFLONIDE’. This is 

further confirmed by the pictures of these products reproduced above where the 

mark ‘BREEZHALER’ is sometimes not even clearly visible on the product 

packaging. In addition, due to the combination of the word ‘BREEZHALER’ with 

numerous different marks/commercial names, even if consumers were to notice 

the name ‘BREEZHALER’ on the product packaging, it is not certain that they 

would see it as a sign of a particular commercial origin stemming from the 

cancellation applicant. Therefore, this evidence provided by the cancellation 

applicant is unable to prove that the mark ‘BREEZHALER’ on its own enjoys an 

enhanced degree of distinctiveness in the EU.   

83 It follows that the enhanced degree of distinctiveness of the mark 

‘BREEZHALER’ has not been proven.  

84 The cancellation applicant did not explicitly claim that the mark ‘BREZILIZER’ 

is particularly distinctive by virtue of intensive use or reputation.  

85 Consequently, the assessment of the distinctiveness of the earlier marks 

‘BREEZHALER’ and ‘BREZILIZER’ will rest on their distinctiveness per se. In 

the present case, the earlier trade marks as a whole have no meaning for any of 

the goods from the perspective of the public in the relevant territory. Therefore, 

the earlier marks’ degree of distinctiveness must be seen as normal. 

Overall assessment of the likelihood of confusion 

86 A global assessment of a likelihood of confusion implies some interdependence 

between the relevant factors, and in particular, the similarity between the trade 

marks and between the goods or services. Accordingly, a greater degree of 

similarity between the goods may be offset by a lower degree of similarity 

between the marks, and vice versa (22/06/1999, C-342/97, Lloyd Schuhfabrik, 

EU:C:1999:323, § 20; 11/11/1997, C-251/95, Sabèl, EU:C:1997:528, § 24; 

29/09/1998, C-39/97, Canon, EU:C:1998:442, § 17).  

87 In the present case, the relevant public consists of the public at large and 

professionals. Their attention level is high. The relevant goods are identical. The 

earlier signs ‘BREEZHALER’ / ‘BREZILIZER’ and the contested sign 

‘BREZTRI’ are visually and phonetically similar to a low degree. When 

compared to the earlier mark ‘ONBREZ’, the contested sign ‘BREZTRI’ was 

found even less similar. The conceptual comparison is neutral. The 

distinctiveness of the earlier marks is normal.  

88 In view of all the above factors, the Board finds that there can be no likelihood of 

confusion on the part of the relevant public. 
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89 In particular, due to the high level of attention, the relevant public will easily 

perceive the differences between the signs and will be able to clearly set the 

conflicting marks apart.  

90 With regard to pharmaceuticals, ‘it is apparent from the case-law that, in cases 

where pharmaceutical products are sold without prescription, it must be assumed 

that those goods will be of concern to end consumers, who are deemed to be 

reasonably well-informed and reasonably observant and circumspect where those 

goods affect their state of health, and that these consumers are less likely to 

confuse different versions of such goods’ (15/12/2010, T-331/09, Tolposan, 

EU:T:2010:520, § 26). 

91 Perceiving the signs as a whole, the relevant public will not have any reason to 

attach any particularly high level of importance to the coinciding letters ‘BRE*Z’. 

Rather, when carefully looking at the signs in question, they will immediately 

notice that the signs are different because they contain  ‘****HALER’ / 

‘***E*ILIZER’ and ‘****TRI’, respectively. The relevant public will also clearly 

notice that the earlier signs are visually much longer than the contested sign. They 

will clearly perceive the differences in lengths, intonation and structures among 

the conflicting signs as the contested sign will be pronounced as ‘BREZ-TRI’, 

while the earlier signs will be pronounced as ‘BREZ/BRI:Z-HA-LER’ and ‘BRE-

ZI-LI-ZER’. 

92 In light of the foregoing, the contested decision needs to be confirmed and the 

application for a declaration of invalidity rejected. 

Costs 

93 Pursuant to Article 109(1) EUTMR and Article 18 EUTMIR, the cancellation 

applicant, as the losing party, must bear the EUTM proprietor’s costs of the 

appeal proceedings.  

94 These consist of the EUTM proprietor’s costs of professional representation of 

EUR 550.  

95 As to the cancellation proceedings, the Cancellation Division ordered the 

cancellation applicant to bear the EUTM proprietor’s representation costs which 

were fixed at EUR 450. This decision remains unaffected. The total amount for 

both proceedings is, therefore, EUR 1 000.  
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Order 

On those grounds, 

THE BOARD 

hereby: 

1. Dismisses the appeal; 

2. Orders the cancellation applicant to pay EUR 550 for the EUTM 

proprietor’s costs in the appeal proceedings. The total amount to be paid 

by the cancellation applicant in the appeal and cancellation proceedings is 

EUR 1 000. 
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