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Decision 

Summary of the facts 

1 Crocs, Inc. (‘the design holder’) is the holder of registered Community design 

No 257 001-0001 (‘the contested RCD’), filed and registered on 22 November 2004 in 

the name of Western Brands LLC, and subsequently transferred to the design holder. 

Priority is claimed for US application No 29/206,427 filed on 28 May 2004. The design 

is duly renewed, and represented in the following views: 

 
  

View 1 View 2 View 3 

 

  

View 4 View 5 

 

  

View 6 View 7 

2 The indication of the products reads ‘footwear’. 

3 On 24 October 2022, GOR FACTORY, S.A. (‘the invalidity applicant’) filed an 

application for a declaration of invalidity of the contested RCD based on Article 25(1)(b) 

CDR in conjunction with Article 4(1) CDR claiming that the contested RCD lacks 

novelty, Article 5 CDR, and individual character, Article 6 CDR. 

4 In support of the application, the invalidity applicant submitted, inter alia, excerpts from 

the Internet Archive (https://archive.org/web/) on the website www.holeysoles.com as 

archived on 13 April 2003 and 14 April 2003 (Exhibit 16), showing, inter alia, a red clog 

as follows (‘the prior design’): 
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5 The invalidity applicant argued, inter alia, that the Wayback Machine, an online digital 

archive that captures, manages, and searches for digital content on the internet, can serve 

as a valuable tool for proving the date of disclosure. The contested RCD, as well as the 

prior design, show clogs. Accordingly, the informed user is a person familiar with the 

designs of clogs. While clogs must be ergonomic to ensure comfort, this does not 

significantly restrict the designer’s freedom, allowing for various appearances of clogs to 

be created. Overall, the conflicting designs have an identical shape, sole, a series of holes 

on the upper part of the clog, a low heel shape and side holes. 

6 With regard to the prior design featured in Exhibit 16 and the invalidity applicant’s 

claims mentioned above, the design holder essentially responded that the prior design 

differs significantly from the contested RCD, as it does not include the distinctive heel 

strap. According to the Third Board of Appeal, in a case for a clog similar to that in 

question, ‘the absence, in the contested [design], of a heel strap reinforces that difference 

of impressions: […]. Although the heel strap serves to hold a clog on a foot, it 

nevertheless cannot be completely disregarded when assessing the overall impression 

produced by the design. Its thickness, outward appearance, contours, and the way it is 

attached to a clog are not solely dictated by the function that it performs’ (22/01/2019, 

R 1546/2018-3, Footwear, § 30). 

7 Both parties submitted further observations, which essentially reiterated their points of 

view. Notably, the design holder stressed that the invalidity applicant’s observations did 

not contain clear submissions in the comparison of the contested RCD and the prior 

design displayed in Exhibit 16. 

8 By decision of 22 January 2024 (‘the contested decision’), the Invalidity Division 

declared the contested RCD invalid on account of its lack of individual character in 

relation to the prior design and ordered the design holder to bear the costs. 

9 The Invalidity Decision held that the excerpts from the website ‘http://holeysoles.com’ 

come from the Internet Archive (https://archive.org), which captures frequently visited 

web pages as they appear at the moment of capture and archives them. To this extent the 

internet pages were considered to have been noticed by the public. The submitted 

extracts display the dates when those web pages were archived (13 and 14 April 2003) 

and contain a representation of, inter alia, the prior design. The design holder did not 

contest this event of disclosure. Since the archiving date precedes the priority date of the 

contested RCD (28 May 2004), the prior design is deemed to have been disclosed within 

the meaning of Article 7(1) CDR. 

10 The products incorporating the contested RCD are footwear and specifically, considering 

the design itself, clogs. The informed user is whoever habitually purchases these items, 

puts them for their intended use, and has become informed on the subject by browsing 

through catalogues of, or including, clogs, visiting the relevant stores, downloading 

information from the internet, or searching for them via any other means. As a result of 
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their interest in clogs, the informed user shows a relatively high degree of attention when 

using them. The designer’s degree of freedom in developing clogs is high. It is only 

restricted insofar as this kind of shoe needs to follow the ergonomics of the feet and 

provide firmness and postural steadiness (by having a robust sole, an upper cover for the 

toes and the front of the foot, and, if applicable, a heel strap fixed to the upper cover) and 

to be comfortable and safe for the user. Nevertheless, the designer is free to choose, inter 

alia, the material, colour, patterns, and decorative elements. 

11 The contested RCD and the prior design have the same overall shape of the clog, with 

identical proportions and nearly identical configurations. Both designs feature a series of 

holes on the inside and outside of the forefoot, along with a raised sole. The designs only 

differ in the heel strap, and the fact that the contested RCD also discloses additional 

views, namely, the inner sole and the outer sole, which have not been submitted for the 

prior design. However, the similarities in the front views of both designs, which is also 

the most visible part of the clog, are so striking that the informed user will immediately 

notice them, especially considering that the designer had a considerable degree of 

freedom in its choices. The informed user’s attention will be immediately drawn to the 

general clog shape, the depth of the shoe’s neckline, and the arrangement and size of the 

holes around the shoe. The contested RCD does not produce a different overall 

impression from that of the prior design. It reproduces features of the prior design that 

are arbitrary and not subject to any technical necessity obliging a designer to adopt a 

particular shape and size. As a result, the contested RCD lacks individual character in the 

sense of Article 6(1)(b) CDR and must be declared invalid. Since the application is fully 

successful on this ground and design, there is no need to examine the other ground of 

Article 25(1)(b) CDR invoked in the application, namely that in conjunction with 

Article 5 CDR nor the other designs invoked in the application. 

Submissions and arguments of the parties 

12 The design holder filed a notice of appeal against the contested decision, duly followed 

by a statement of grounds, requesting that the decision be set aside. 

13 The design holder essentially argues that the designs produce different overall 

impressions on the informed user. A noticeable difference arises from the presence of a 

heel strap, exclusive to the contested RCD and fastened to the shoe by two lateral 

buttons. An informed user will notice the presence or absence of a heel strap and is 

unlikely to mistakenly purchase a clog without one when seeking a strapped clog. The 

presence or absence of the strap is an obvious and conscious factor in their purchase 

decision, resulting in different overall impressions. This is consistent with the Board of 

Appeal’s reasoning in the ‘Footwear’ case (22/01/2019, R 1546/2018-3, Footwear), 

where it was found that the presence of a heel strap distinguishes a fully-fledged clog 

from a slipper or slip-on shoe. A single differentiating feature in the designs can produce 

different overall impressions since this is not de minimis. The Invalidity Division 

conducted an erroneously comparison of the prior and contested designs by adopting an 

incorrect application of the overall impression test. Instead of a synthetic comparison, it 

carried out an analytical comparison of a list of similarities and differences, concluding 

that there are more similarities than differences. 

14 In its reply to the appeal, the invalidity applicant requested that the appeal be dismissed 

and that the other party bear the costs of the proceedings. 
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15 The invalidity applicant argued that the Invalidity Division’s four-step examination and 

analytical comparison was fully in line with the established case-law. The sector 

concerned is that of clog style shoes. The informed user is whoever habitually purchases 

these items and has become informed by browsing information from the internet or 

searching by any other means. The designer’s degree of freedom in developing clogs is 

high. The contested RCD and the prior design produce similar overall impressions. The 

heel strap in the contested RCD has an accessory nature and redundant function in the 

overall impression. This has been constantly confirmed by the Third Board of Appeal 

(06/06/2016, R 853/2014-3, Footwear; 26/03/2010, R 9/2008-3, Footwear) and the 

Invalidity Division (25/08/2023, ICD 118 962; 19/01/2023, ICD 119 020; 09/02/2021, 

ICD 113 104). Although there is a noticeable difference, the heel strap is not prominent 

enough to produce a different overall impression.  

16 The design holder replied that the Board of Appeal decisions (06/06/2016, R 853/2014-3, 

Footwear; 26/03/2010, R 9/2008-3, Footwear) were not final since they were settled and 

set aside. These decisions are therefore not authoritative interpretations of the law and 

the substantive legal questions at issue remain outstanding. The heel strap is a significant 

part of the contested RCD. The designer has made it relatively broad and thick, matching 

the chunky look of the overall clog, and has featured a rounded edge which reflects the 

soft edges of the overall shoe. Given that there are significant creative decisions involved 

in designing the heel strap and attaching it to the clog, the strap cannot be dismissed as a 

purely ‘accessorial’ feature which does not contribute to the overall impression. The 

Invalidity Division’s decisions cited by the design holder confirm that heel straps are 

considered a significant feature when assessing the overall impression of clogs. Notably, 

ICDs 118 962 and 118 961 involved designs with heel straps, which the Invalidity 

Division did not consider as minor features; rather, they were taken into account in the 

overall impressions. 

17 The invalidity applicant did not submit observations in reply. 

Reasons 

18 The appeal complies with Articles 56 and 57 CDR and Article 34 CDIR. It is, therefore, 

admissible. 

19 The appeal is unfounded. The contested decision rightly declared the contested RCD 

invalid on account of its lack of individual character when compared to the prior design. 

20 For reasons of procedural economy, and in line with the contested decision, the Board 

will begin by assessing the claim concerning the lack of individual character in relation 

to the prior design, whereas the remaining grounds for invalidity or prior designs invoked 

will be examined only if necessary. 

I. Article 25(1)(b) CDR in conjunction with Article 6 CDR 

21 According to Article 6(1)(b) CDR, a registered Community design is to be considered to 

have individual character if the overall impression it produces on the informed user 

differs from the overall impression produced on such a user by any design which has 

been made available to the public before the date of filing of the application for 

registration or, if a priority is claimed, the date of priority. Paragraph 2 of the same 
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provision establishes that the degree of the designer’s freedom is to be taken into account 

in the assessment. 

22 The conclusion of the contested decision that the prior design depicted on the website 

‘http://holeysoles.com’ (Exhibit 16) has been made available to the public on the internet 

on 13 April 2003 and 14 April 2003 and hence before the priority date of the contested 

RCD (28 May 2004) in accordance with Article 7(1) CDR has not been contested by the 

design holder on appeal and is endorsed by the Board. 

1. Products at issue 

23 It is common ground between the parties, and confirmed by the representation of the 

design, that the contested RCD is intended to be applied to footwear, in particular clogs.  

2. Informed user 

24 The informed user is to be determined with regard to the products in which the contested 

design will be incorporated (10/11/2021, T-193/20, Panels, EU:T:2021:782, § 24). 

Accordingly, the informed user of clogs is neither a manufacturer nor a seller of such 

products. Without being a designer or a technical expert, the informed user knows the 

various designs available on the market for clogs, possesses a certain degree of 

knowledge about their features, and, as a result of their interest, pays a relatively high 

degree of attention when using the product (20/10/2011, C-281/10 P, Metal rappers, 

EU:C:2011:679, § 53, 59; 09/01/2023, R 68/2022-3, Shoes, § 28). 

3. Designer’s degree of freedom 

25 The degree of freedom of the designer in developing the contested design is established, 

inter alia, by the constraints of the features imposed by the technical function of the 

product or an element thereof, or by statutory requirements applicable to the product. 

Those constraints result in a standardisation of certain features, which will thus be 

common to the designs applied to the product concerned (09/09/2011, T-10/08, Internal 

combustion engine, EU:T:2011:446, § 32; 18/03/2010, T-9/07, Metal rappers, 

EU:T:2010:96, § 67). 

26 The greater the designer’s freedom in developing the challenged design, the less likely it 

is that minor differences between the designs at issue will be sufficient to produce a 

different overall impression on an informed user. Conversely, the more the designer’s 

freedom in developing the challenged design is restricted, the more likely minor 

differences between the designs at issue will be sufficient to produce a different overall 

impression on an informed user. Therefore, if the designer enjoys a high degree of 

freedom in developing a design, that reinforces the conclusion that the designs which do 

not have significant differences produce the same overall impression on an informed user 

(09/09/2011, T-10/08, Internal combustion engine, EU:T:2011:446, § 33). 

27 The designer’s degree of freedom when developing clogs is high. It is only restricted 

insofar as their shape must follow foot ergonomics, incorporating a robust sole and an 

upper cover to ensure firmness, postural stability, comfort, safety and protection for the 

toes and the foot and, if applicable, a heel strap fixed to the upper cover. Further 

technical constraints or statutory requirements applicable to the products in question that 
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could limit the designer’s freedom are not apparent and have not been put forward by the 

parties. The designer is free to choose, inter alia, the material, colour, patterns, and 

decorative elements, as well as the presence, number, size, shape, and position of the 

holes (09/01/2023, R 68/2022-3, Shoes, § 31; 14/09/2015, R 336/2014-3, Footwear, 

§ 17). 

4. Overall impression  

28 The individual character of a design results from a different overall impression from the 

viewpoint of the informed user with reference to the existing design corpus taking into 

account the differences which are sufficiently pronounced to produce a different overall 

impression and discarding the differences which do not affect the overall impression. 

29 The Board notes from the outset that the point of reference for the assessment of the 

individual character is the contested RCD under examination given that it is its validity 

which is at issue (13/06/2017, T-9/15, Dosen [für Getränke], EU:T:2017:386, § 87). 

Accordingly, since the contested RCD is represented as a technical drawing that does not 

disclose any colour, the colour and material of the prior design is not to be taken into 

account. Moreover, features of the contested RCD disclaimed using dotted lines are 

disregarded in the comparison, as protection is not sought for those features (14/06/2011, 

T-68/10, Watches, EU:T:2011:269, § 59-64). 

30 The comparison of the overall impressions produced by the designs must be synthetic 

and may not be limited to an analytic comparison of a list of similarities and differences 

(07/11/2013, T-666/11, Gatto domestico, EU:T:2013:584, § 30). 

31 The designs to be compared are the following: 

Contested RCD Prior design 

 

 

 

 
   

   

   

32 The contested RCD reveals the following features: 

− A rounded upper cover with a high throat, lower toe cap, and open back. 

− A toe cap with multiple circular holes on its upper surface. 
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− Several trapezoidal cutouts on the sides at the front. 

− A thick, robust sole. 

− A slightly curved arch in the middle of the sole. 

− A heel strap located at the back of the clog connected to the upper cover via circular 

rivets or fasteners on each side. 

33 The prior design reveals the following features: 

− A rounded upper cover with a high throat, lower toe cap, and open back. 

− A toe cap with multiple circular holes on its upper surface. 

− Several trapezoidal cutouts on the sides at the front. 

− A thick, robust sole. 

− A slightly curved arch in the middle of the sole. 

34 Both designs depict a clog with the exact same shape, featuring a thick sole, a rounded 

closed toe cap with multiple circular holes on its upper surface, and trapezoidal cutouts 

on the side and front. The designs not only coincide in these features, but also have an 

identical arrangement of the holes and cutouts. The overall impression produced on the 

informed user is therefore the same. 

35 As noted above (paragraph 30) and stressed by the design holder, the comparison of the 

overall impressions must not be limited to an analytical enumeration of the features they 

share or differ but must take into account their overall combination. One single 

difference, even if noticeable to the informed user, is insufficient to outweigh the 

similarities, which create the same impression across both designs. In a synthetic 

comparison, the difference in a single feature, even if apparent to the informed user, may 

be of lesser importance compared to the identical features.  

36 While it is true that, by definition, the informed user displays a relatively high degree of 

attention, this does not mean that all the features contribute to the same extent to the 

overall impression. The difference in the strap of the contested RCD will be noticed by 

the informed user but will be of lesser importance than the identical overall shape of the 

clogs and cannot on its own outweigh the similarities. Although the informed user will 

not disregard this difference, it may be seen as an alternative version of the prior design 

and, therefore, as a minor variation of the same clog (with strap and without strap). The 

design holder’s assertion that a clog without a heel strap could be perceived to be a 

slipper or a slip-on shoe while the heel strap indicates the product is a fully-fledged clog 

is inconclusive in the present case, as the designs are otherwise the same apart from the 

strap. When the informed user views the designs as a whole, what will strike their 

attention is their identical overall shape, featuring a thick sole, a rounded closed toe cap 

with circular holes, and trapezoidal cutouts arranged the same. It is the synergy of those 

features that, when compared synthetically, produces the same overall impression on the 

informed user. The designer’s freedom in relation to these features and arrangement 

thereof (see paragraph 27) reinforces the conclusion that the conflicting designs, which 
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do not reveal any substantial differences, generate similar overall impressions 

(09/09/2011, T-10/08, Internal combustion engine, EU:T:2011:446, § 33). 

37 The designs differ in the presence of a heel strap in the contested RCD, which is absent 

in the prior design. This difference is however, for the reasons set out above, insufficient 

to produce a different overall impression on the informed user. 

38 The contested RCD discloses additional views, the inner sole and the outer sole, which 

have not been submitted for the prior design. The fact that not all views of the prior 

design can be discerned from the filed image cannot justify a different outcome. The 

prior design is represented from a front-top perspective, allowing for a clear and detailed 

view of its features, with only a minimal portion of the design, namely parts of the back, 

side and bottom, remaining uncaptured. At any rate, any differences in those parts would 

be insufficient to outweigh the abovementioned similarities including the shape of the 

upper cover, the sole, and the shape, size and arrangement of the holes and cutouts, 

which play a significant role in the overall impressions. 

39 Both parties refer to previous decisions. The examination of the invalidity application 

must be based on the provisions of the CDR, as interpreted by the Union judicature, 

taking into account the specific circumstances of the case and the evidence before it, and 

not on previous decisions of the Boards or the Office issued with regard to different 

factual circumstances (17/05/2018, T-760/16, Baskets for bicycles, EU:T:2018:277, 

§ 54-55). For the sake of completeness, the Board notes that the reference to the Board of 

Appeal decisions (22/01/2019, R 1546/2018-3, Footwear; 14/09/2015, R 339/2014-3, 

Footwear) relied upon by the design holder on appeal cannot call the above findings into 

question because the circumstances are not comparable. In R 1546/2018-3, the 

conflicting designs differed not only by the absence of the strap but also due to the 

addition of a fur lining and the embossment of trapezoidal devices, whereas in the 

present case the only difference is the strap with all other features of the designs being 

the same. For the same reason, R 339/2014-3 is not a comparable precedent, as the 

compared designs in that case both feature a strap but differ in several other features, 

resulting in different overall impressions. As for the ICD decisions (25/08/2023, 

ICDs 118 962 and 118 961; 09/02/2021, ICD 113 104; 10/01/2023, ICD 119 020), 

suffice is to note that these are not comparable precedents since, as correctly stressed by 

the design holder, they compare designs all featuring straps. 

II. Conclusion 

40 It follows that the contested RCD and the prior design produce the same overall 

impression on the informed user and that the Invalidity Division rightly declared the 

contested RCD invalid on account of its lack of individual character. 

41 Given that the contested RCD lacks individual character within the meaning of Article 6 

CDR, there is no need to assess its novelty under Article 5 CDR or the other prior 

designs invoked. 

42 The appeal is to be dismissed. 
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Costs 

43 Since the appeal has been unsuccessful, the design holder must be ordered to bear the 

costs incurred by the invalidity applicant, in accordance with Article 70(1) CDR. 
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Order 

On those grounds, 

THE BOARD 

hereby: 

1. Dismisses the appeal; 

2. Orders the design holder to bear the costs and fees incurred by the invalidity 

applicant in the invalidity and appeal proceedings. 
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G. Humphreys Bacon 
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